	The following review identifies and discusses cases from the superior courts of Australia (the Supreme Courts, Courts of Appeal, Federal Court and High Court) involving decisions of a final or decisive interlocutory nature, in pure economic loss or property damage claims against professionals in the 2005 calendar year.
	By way of clarification, the following categories of case are not included:
	with two exceptions from Western Australia, District, Local, County and Magistrates Court decisions
	medical malpractice decisions
	decisions going to indemnity insurance issues
	director's and officer's liability cases
	purely procedural decisions
	disciplinary cases.
	SURVEY

	The content is by its nature a survey, identifying the main points for consideration in each case.
	Forty-three cases were identified in all.  Among the professionals sued to trial, solicitors appear to represent a disproportionate number (24 cases).  Unsurprisingly, New South Wales was the busiest jurisdiction (13 cases), followed by Queensland (8 cases).
	The year of 2005 did not bring any great surprises for professional negligence, apart from the D'Orta decision.  This decision was surprising only because the High Court chose to follow previous authority and not change direction in relation to advocates' immunity, contrary to the House of Lords in the UK.
	The number of cases concerning solicitors being disproportionate to other professionals was not expected before we undertook the review.  The benign economic times would appear to be responsible for the low volume of decisions against property based professionals such as real estate agents, valuers, architects and engineers.
	Allegations of breach of fiduciary duty have featured in several cases (such as Baker v Sheridan, Ibrahim v Pham and Honeychurch Management Pty Ltd v Deloittes), usually in combination with contract and negligence claims.  The courts continue to approach such claims restrictively.
	The issue of causation continues to be a well debated topic as highlighted in Tambree's case.  The High Court's decision there does not bring the debate any closer to resolution, but certainly gives the issues a robust examination.
	The proportionate liability reforms had no impact on the decisions in 2005.  This is not surprising as this legislation has only recently come into force in the states.  The relevant commencement dates are set out, for ease of reference, at the end of the review, as are those for the Professional Standards Acts, which also failed to feature in 2005.
	Some comfort can be obtained by insurers and professionals that the score board of cases won by professionals in 2005 is in favour of professionals.
	DECIDED CASES

	High Court	
		
	D'Orta  Ekenaike v Victorian Legal Aid & anor (2005) 214 ALR 92
	A decision of the full bench, handed down on 10 March 2005.  B T E Flynn Murone & Co acted for the applicant.  Monahan & Rowell acted for the first respondent and Beckwith Cleverdon Rees acted for the second respondent.
		
		
		
	Full Federal Court	
		
	Issue: Trade Practices Act / Fair Trading Act,  Indemnity and Contribution	
		
		
		
	Issues:  Duty on the facts, Trade Practices Act, Fair Trading Act, Breach, Damages
		
		
	A decision of Allsop J, handed down on 2 November 2005.  McCabe Terrill acted for the solicitor and Middletons acted for the barrister involved in the decision.
	This case concerned an application by Macteldir Pty Ltd for orders that the barrister and solicitor who conducted an unsuccessful motion to enforce terms of settlement be ordered (i) to pay costs which the applicant had been ordered to pay to the respondents and (ii) to disallow all of their own fees charged in the proceeding.
	It was common ground that such orders should only be made 'with great caution and upon the Court being satisfied that the relevant default of the legal practitioner is sufficiently serious as to amount to a breach of duty, not only to the client, but also to the Court.'
	In the particular circumstances of this case, while open to criticism in various respects, the practitioners' conduct was not considered to warrant the sanctions sought.  Save for one component of costs, the applicant was ordered to pay the solicitor's and barrister's costs of the unsuccessful application for these orders.
		
	Queensland Court of Appeal	
		
	Atlantis Properties P/L v Cameron [2005] QCA 297
	A decision of de Jersey CJ, Jerrard and Keane JJA, handed down on 19 August 2005.  Macfie Curlewis Spiro acted for the respondent valuer, Mr Cameron.
	The appellant was the plaintiff in the first instance and the manager of the Royal Albert Hotel under a service and maintenance agreement with its body corporate.  The agreement provided that the appellant's remuneration would be adjusted on the basis of 'fair market remuneration' to be determined by a registered valuer.
	The appellant alleged that Mr Cameron, jointly appointed for that purpose, assessed the remuneration at $18,000 less than he should have, had he exercised reasonable care and skill.  His methodology (comparison with manager's remuneration for other buildings) was alleged to have been flawed.
	At trial, the appellant relied on evidence from a Mr Linkhorn, who assessed the remuneration by costing the duties to be performed and cross-checking the result with remuneration payable to managers of other buildings.
	Mr Linkhorn was not a registered valuer.  As Keane J, applying Rogers v Whitaker (1992) 175 CLR 479, observed 'Indeed, as the standard of reasonable care and skill to be expected of the respondent is usually to be deduced from evidence as to what the ordinary skilled person professing to have the special skills of the respondent would have done, [this] would usually be fatal.'
	Keane J also agreed with the trial judge that Mr Linkhorn's approach was a 'time in motion approach' seeking to apply a dollar value to the work performed, when, as the respondent's expert explained at the trial, these kinds of agreements factor in the opportunity for the manager to derive further income from an increased letting pool and from providing other services to the owners, tenants and guests.
	And from what Keane J described as 'a catalogue of deficiencies in the appellant's case', the appellant also:
	sought to rely on Mr Linkhorn's evidence when it was based on a private database of information never available to Mr Cameron; and
	sought to challenge Mr Cameron's application of his methodology  in his selection of buildings for comparison and his adjustments to reflect points of difference with the Royal Albert Hotel.  The appellant had not pleaded nor made submissions as to these matters at the trial, and had adduced no evidence to show that a registered valuer would have reached a different conclusion on these evaluative judgments, nor a different end conclusion as to fair market remuneration.
	The other members of the Court agreed and the appeal was dismissed.
	Issues:  Breach
		
		
		
		
	Queensland Supreme Court	
		
	Brazier & Ors v Pohlmann & Ors [2005] QSC 010
	A decision of Douglas J, handed down on 24 January 2005 on a summary judgment application.  Quinlan Miller & Treston acted for the first defendant, a solicitor, and Thynne & Macartney for the second defendants, also solicitors.
	The first and second plaintiffs were injured in a car accident on 5 October 1987.  They engaged the first defendant to act for them.  They subsequently engaged the second defendant solicitors and in further course, a third solicitor, whom they proposed to join as the third defendant.
	A settlement of their personal injury claims was eventually reached in October 1998 by the third solicitor.  That settlement reduced the period allowed for interest to 4 years on account of the delay in prosecution of the claims.  This reduction presumably reflected decisions such as Serisier Investments Pty Ltd v English [1989] 1 QdR 678 where the Court's discretion to deny interest over a period of unreasonable delay was recognised, although in significant decisions such as Interchase Corporation Ltd (in liq) v Grosvenor Hill (Qld) Pty Ltd (No. 3) [2003] 1 QdR 26, the Court had not considered it appropriate to  reduce the interest allowance (bearing in mind the defendant's capacity to address a plaintiff's delay and use of the money in the interim).
	The plaintiffs claimed as damages against the solicitors (i) interest paid on borrowings from 1992 (which they said was when the case should have settled) and (ii) a lost opportunity to recover interest under section 47 the Supreme Court Act 1995 Qld.
	The first defendant applied for summary judgment on the basis that the claim, instituted in 2002, was time barred because the relevant causes of action accrued in 1992.
	With respect to the claim for interest paid on borrowings, Douglas J agreed, and struck out that claim.  His Honour observed that that loss had accrued either when the money was borrowed or when the claim should have been resolved.
	As to the claim for lost statutory interest however, his Honour disagreed.  He noted the difference between a loss of a chance (to recover the interest) and a chance of a loss (in not being able to recover the interest).  Here, until the settlement in 1998, it was not clear that the plaintiffs would have suffered a loss, as it may have been the case that the plaintiffs' original injury claims could have been resolved (recognising Interchase and other decisions) with a full allowance for interest.  The plaintiffs were allowed to persist with this claim.
	Issues: Breach  Limitation period - Damages
		
		
		
	Wicks & Ors v New Westcoaster Pty Ltd & Ors [2005] QSC 076
		
		
	Kirkby & Anor v Coote & Ors [2005] QSC 197
	A decision of Helman J, handed down on 30 June 2005.  Barry & Nilsson acted for the defendant consulting engineers.
	The plaintiffs Mr Kirkby and Ms Lang commissioned construction of a three storey timber framed pole house on a steeply sloping block at Flaxton, near Mapleton, in October 1993.  In April 1994, the house reached practical completion and the plaintiffs moved in.
	In February 1999, after heavy rain, eleven footings on the downside slope of the house failed causing substantial damage.
	The plaintiffs sued the builder (but he was not served and did not participate in the trial), a Mr Titmus and Rowen Meyer & Associates Pty Ltd, consulting engineers.
	Mr Titmus had been employed by another firm of consulting engineers up until 13 August 1993 and with Rowen Meyer between September 1993 and July 1994.  While at the previous firm, he had designed the house footings.  In doing so, the Court found he had failed to comply with three requirements set out in a geologist's report obtained by the plaintiffs and provided to him.  Those requirements were that (i) the footings should be placed into rock or onto interlocking boulders, (ii) the footing holes should be inspected by a geologist prior to pouring and (iii) a footing diameter of 450mm.
	15 expert reports were tendered by 4 experts regarding the cause of the footing failure, the extent of it and the prospects for and costs of remediation.
	It was accepted that the footings would not have failed had the geologist's advice been followed.  The key matters in issue were:
	whether it would have been possible to comply with the requirement for the footings to go down to rock because no one knows with certainty where that is.  Helman J dismissed this suggestion though.  He observed that drilling would continue until rock was found.
	The builder had not complied with Mr Titmus' design in any event, with the footings not reaching the depth prescribed.  However, his Honour dismissed the suggestion that this broke the chain of causation because the requirement for a geologist's inspection would have revealed this.
	That there was no compelling evidence that the other footings were not performing satisfactorily or of the potential for further damage.  His Honour was prepared to conclude that all footings laid in accordance with Mr Titmus' design were at risk of failing and causing substantial further damage, that it was reasonable to suppose that the builder would not have laid the footings to a great depth than Mr Titmus prescribed and in any event, there was evidence of further movement in the house.
	The third defendant, Rowen Meyer, was not vicariously responsible for Mr Titmus' design prepared prior to his employment with that firm.  However, it was responsible for his 29 March 1994 inspection certificate that the poles and footings had been constructed in accordance with the approved drawings.  This certificate, Helman J was satisfied was provided negligently in circumstances where the footings had not complied with the geologist's report.
	Whether the defects should be rectified or the house demolished and rebuilt.  It was accepted that remedial work sought as a basis for assessing damages must be both necessary and reasonable:  Bellgrove v Eldridge  (1954) 90 CLR 613.  Rebuilding was the less expensive option here and the plaintiffs were awarded damages on that basis at $521,200 (allowing for some salvage) plus $20,000 for inconvenience and distress, $16,720.40 for previous rectification costs, $3,215.80 for interest on those costs and $20,063.80 for alternative accommodation and storage.
	No discount was allowed for the possibility of damage in any event (on Malec v JC Hutton Pty Ltd (1990) 169 CLR 638 principles) since, had the footings to been taken to rock the chance of damage, would have been slight.
	Nor was any discount allowed for the possibility of a cheaper building quote.  His Honour appears to have taken judicial notice of the fact that building costs would be more likely to rise than fall.
	It was reasonable for the plaintiffs to delay undertaking major rectification works while the defendants' liability was in issue.
	The engineers appealed this decision in relation to damages.
	Kirkby v Coote [2006] QCA 061
	A decision of Williams and Keane JJA and McMurdo J, handed down on 10 March 2006.
	The engineers did not dispute the finding of negligence but maintained that damages should be restricted to cost of underpinning the 11 footings that failed, an amount of $193,200.  It was said that the trial judge erred (i) in concluding that it was probable that the remaining footings were defective, particularly when they had not failed to date, and (ii) in awarding damages on the slight possibility that those footings may failure.
	The Court observed on appeal though that the first challenge concerned, effectively, a conflict in the expert evidence in respect of which it was not appropriate for the Court to interfere with the trial judge's assessment.  As to the second challenge, it was observed that the plaintiffs' loss had been of a stable, risk-free house, which it had been the engineers' duty to provide them.  Rebuilding would provide such a house, not a windfall benefit and the alternative course of underpinning the footings was a doubtful remedy that should not be foist upon them.
	Issues: Duty on the facts  Causation  Damages - Breach	
		
		
	New South Wales Court of Appeal	
		
	Lemoto v Able Technical Pty Ltd & Ors (2005) 63 NSWLR 300
	A decision of Hodgson, Ipp & McColl JJA, handed down on 9 May 2005.  Solicitors for the appellant were First Law Pacifica.  Owen Hodge Lawyers acted for the first respondents, Hunt & Hunt for the second respondent and Gilbert & Tobin for the third respondent.
	This case concerned an application for leave to appeal a costs order made against the applicant, Lemoto pursuant to the Legal Profession Act 1987 (NSW) and in respect of the applicant's conduct as solicitor for a client in damages proceedings.
	At issue was whether the applicant solicitor had commenced proceedings without reasonable prospects of success.
	McColl JA, with whom Ipp and Hodgson JJA agreed, concluded that the primary judge erred in making a costs order against the solicitor applicant.  Further, since the Court of Appeal had jurisdiction to determine the matter, the court ordered that a costs order should not be made against the solicitors.
	Issues:  Costs
		
		
	Blythe v Northwood [2005] NSWCA 221
	A decision of Mason P, Giles and Bryson JJA, handed down on 8 July 2005.  Acuiti Legal acted for the respondents.  Kenneally & Co acted for the appellants.
		
	Leitch & Ors v Reynolds [2005] NSWCA 259
		
		
	Notaras v Sly & Weigall, Notaras v Newman Psaltis [2005] NSWCA 275
	A decision of Mason P, Hodgson JA & Mathews AJA, handed down on 22 August 2005.  Minter Ellison acted for solicitors Sly & Weigall and Ebsworth & Ebsworth for solicitors Newman Psaltis.
	The appellant (original plaintiff) Ms Notaras carried on an importing business and in the late 1980s had numerous properties in Sydney.  In May 1989, her company Enijar Pty Ltd borrowed $3.455M from the State Bank of New South Wales under a facility that was secured by mortgages over a property at Bourke Street Darlinghurst owned by Enijar and a property at Oxford Street Paddington owned by Ms Notaras.
	From July 1990, Enijar was in default under its facility with the Bank.  A notice of demand was posted to the company on 10 April 1991 requiring repayment of the entire account within 30 days.  At a meeting with the Bank's officers on 13 May 1991, a notice under section 57(2)(b) of the Real Property Act 1990 NSW was served on Ms Notaras to engage the Bank's power of sale.  Ferrier Hodgson & Co were appointed agents for the Bank as mortgagor in possession and on 13 March 1992 were instructed to commence marketing the two security properties.  In the meantime, Ms Notaras had been seeking to negotiate for the Bank to forego part of its demand.
	On 4 March 1992, Ms Notaras retained Newman Psaltis to advise as to how to prevent the sales.  Mr Newman of that firm briefed Counsel Mr Strasser, who advised that the sales could not be prevented without an unconditional offer to refinance the Bank's loans.
	On 12 May 1992, an auction date of 15 July 1992 was set for the Oxford Street property.  On 6 July 1992, a statutory demand was served upon Enijar.  At this point, Ms Notaras retained Mr Mathas of Sly & Weigall.  On 9 July 1992, she instructed him to seek an injunction to stop the auction, to enable her to negotiate further with the Bank.  Mr Mathas told her it was too late to apply and there was no merit in such an application.
	On 14 July 1992, Ms Notaras again asked Mr Mathas to seek an injunction.  He again advised it was too late and had no prospects of success.
	The Oxford Street property was sold at auction the following day and, in due course, the Bourke Street property was also sold.  Ms Notaras was sued under her personal covenants and eventually settled with the Bank in 1998.
	She then sued Sly & Weigall and Newman Psaltis for negligence in advising her against bringing injunctive proceedings to stop or stall the sale of the two properties.  This, she maintained, denied her an additional month to negotiate further with the Bank, to achieve a settlement and to retain the properties. She failed categorically in her claims at first instance, with indemnity costs awarded against her.
	The key negligence she alleged was that the solicitors failed to identify a defect in the section 57 notice, that it was dated 10 May 1991 less than 30 days after the notice calling up the Enijar debt.   At first instance, Sperling J considered the notice may have been defective, however, had that been advanced as a ground for an injunction, the Bank would readily have relied upon section 58A of the Act which provided for sale without 30 days notice in the event of other grounds entitling that under the mortgage.  Here, the Bank could readily have established such grounds - either the insolvency of Enijar or a deterioration in the value of the securities.
	Mason P, with whom the rest of the Court agreed on appeal, found in fact that the section 57 notice was valid anyway because on the document itself that relevant date was its service (13 May 1991).  It was not premature.  Mason P also agreed the Bank would inevitably have raised the section 58A ground.
	The advice of Sly & Weigall that there were no grounds for an injunction application was sound because there was never more than a negligible prospect of such an application succeeding given the answer to the section 57 point, the section 58A ground, the massive unexplained delay and the futility of approaching the Court without a demonstrable capacity to tender or secure refinance of the undisputed $4M owing under the mortgage.
	Mason P commented that, on his assessment, matters never reached the point of a categorical instruction from Ms Notaras to apply regardless of prospects and in any event, had such an instruction been given, Mr Mathas would have been entitled to decline to be a party to an abuse of the Court's process.
	The claim against Newman Psaltis was even less arguable.  A challenge to the section 57 notice in March 1992 would have led to its reissue in time to allow the auction in July 1992.  In any event, Mr Newman relied reasonably on Counsel's advice, which was correct.  Further, in any event, Ms Notaras effectively withdrew instructions from that firm by June 1992 (though without the courtesy of telling them).
	Aside from these manifest difficulties for Ms Notaras' claim, neither the Court at first instance nor on appeal was satisfied that she had shown any reasonable prospect of being able to refinance the loans to satisfy the Bank, and so as to have avoided sales of the properties.
	The dismissal of the claims at first instance, and the award of indemnity costs, were upheld on the appeal.
	Issues: Breach
		
		
	Stanilite Pacific Ltd (In Liq) & Anor v Seaton and Ors [2005] NSWCA 301
	A decision of Hodgson , McColl and Bryson JJA, handed down on 14 September 2005.  Minter Ellison acted for the auditors, Seaton & ors, who were defendants to the case and respondents on the appeal.
	The appellant had entered contracts (the Russian contracts) to supply telecommunications equipment to Russia.  The appellants had included in their accounts for the period ending 31 December 1994, large amounts of revenue and profit from the Russian contract although no money had actually been received.
	The proceedings were brought on the basis of an audit report tabled in March 1995, and an audit of the financial accounts of the appellant for the year ending 30 June 1995.  Relevantly, it was alleged that the auditors had breached their duty of skill and care in not ensuring that the appellants accounts were a true and fair view of the appellants financial position.  The breach of duty being the auditor's inadequate consideration of the amounts included as profits and revenue under the Russian contract.
	With regard to the March 1995 audit report, the appellant claimed that the auditor breached their duty of care owed by consenting, on 3 May 1995, to the use of the audit report as part of a prospectus issued by the appellants.  Relevantly, the auditors advised that, "they did not believe that the issue of shares pursuant to the prospectus may involve conduct which was misleading or deceptive."  While the audit report failed to disclose the revenue recognition concerns relating to the Russian contract, the prospectus contained detailed information regarding the risks associated with the Russian contract.  Namely, that only a small proportion of amounts due under the contract had been received and that there may be some difficulties enforcing the appellant company's rights under the contracts.  It is also important to note that issues regarding revenue recognition had been raised by the auditors with the appellant company.
	With regard to a breach of duty in the March 1995 audit report, Hodgson JA, with whom McColl and Bryson JJA agreed, held that the matters relied on by the appellants were not sufficient to show that the auditors had breached their duty of skill and care.  That is, there was no breach of duty by the auditors in failing to conclude that the accounts prepared in accordance with their (incorrect but not negligent) understanding of the accounting standard applicable to revenue recognition, did not give a true and fair view of the financial position of the appellant company.
	Despite finding that the auditors were not liable Hodgson JA addressed the question of causation.  The appellants contention was that, if consent had not been given by the auditors to use the audit report, the prospectus would not have gone ahead or would have been unsuccessful.  Further, that NAB, who provided an overdraft facility to the appellant would have taken action and the appellant company would have ceased trading by about 30 June 1995.  Between that time and actual winding up in May 1996, the appellants claimed that they had lost a further $28M and this loss was caused by the auditor's conduct.
	Hodgson JA specifically commented that a decision with respect to causation was not necessary.  However, he was inclined to the view that causation was not shown because the loss complained of was not relevantly caused by any breach of duty or misleading conduct by the auditors.  The alleged breach was not relevant to the loss because the directors of the company were aware of the appellant company's exposure under the Russian contract and it was the directors' decision to continue trading and raise funds, and not any alleged breach by the auditor, which caused the loss.  It is important to note that McColl JA declined to express a view on Hodgson JA's comments in relation to causation and similarly, Bryson JA "respectfully declined to join in" Hodgon JA's observations.
	The appellants also claimed damages on the basis of the audit report produced for the year ending 30 June 1995.  The appellant claimed the auditor had breached their duty of skill and care because it was contrary to the relevant accounting standard to include profit from the Russian contract in the accounts and that a loss should have been recorded in relation to the contract.
	The court held that an auditor, acting reasonably, could not in the circumstances hold the view that actual amounts that would be received under the Russian contract could be reliably estimated and should not have been included in the revenue for the relevant financial period.  Hodgson JA concluded that, in the time between (i) the auditors consenting to the use of their audit report in May 1995 and (ii) the release of the audit for the year ending 30 June 1995, it became clear that the Russian contract had gone "off the rails" and no reasonable auditor could have taken the view that all of the funds due under the Russian contract would be received.  Accordingly, the auditor had breached his duty by giving audit approval for the accounts as drafted.
	Issues: Causation  Breach
		
		
	Chamberlain v Ormsby t/as Ormsby Flower [2005] NSWCA 454
	A decision of Giles , Tobias and Basten JJA, handed down on 21 December 2005.  Thomson Playford acted for the first respondent and McCabe Terrill acted for the second respondent.
	This case concerned a claim in negligence against a solicitor and a barrister on the basis that they did not advise the plaintiff appellant adequately, and in a timely fashion, on claims available to the appellant.  The following issues were considered:
	a solicitor's reliance on advice from a barrister;
	the need to ensure that a client properly understands the advice given; and
	in the case of the barrister, advocates immunity.
	Tobias JA, with whom the Giles JA agreed, held that a solicitor may breach their duty of care in failing to take reasonable steps to ensure that a client understands the advice they are receiving.  However, that failure would only sound in damages if the client proved that, having understood the advice in question, he or she would have instructed the solicitor to take an alternative course, which would have been more beneficial than the course actually taken.
	Tobias J further held that in the circumstances, the Barrister was immune from suit on the basis of the High Court's decision in D'Orta Ekenaike.
	The court held that the appellant had substantially succeeded establishing that a number of errors were made by the primary judge.  Accordingly, the matter was remitted to the District Court.
	Issues:  Advocates immunity, Breach, Causation, Damages
		
	New South Wales Supreme Court	
		
	NSW Aboriginal Land Council v Ace Global Markets Limited and Ors [2005] NSWSC 39
	This action arose out of claims brought by the plaintiff against a valuer alleging negligence and misrepresentations.  In the present proceedings, the plaintiff applied to commence proceedings against the Ace Global Markets Limited, the insurer of the valuer.  The case primarily concerned the ability to directly join the insurer in proceedings involving an insured under s6 of the Law Reform (Miscellaneous Provisions) Act 1946 (NSW).  Wood CJ also considered when a loss accrues in some depth.
	The defendant valuer conceded that, for the purposes of this application, that if the facts pleaded in the draft statement of claim were made good, then a claim against him would be made out, at least on a prima facie basis.  Accordingly, Wood CJ did not consider the liability of the valuer.
	Issues: Limitation periods
		
		
	Baker v Sheridan [2005] NSWSC 89
	Issues: Fiduciary Duty
		
		
	Ibrahim & ors v Pham & ors [2005] NSWSC 246
	A decision of Levine J, handed down on 30 March 2005.  Ebsworth & Ebsworth acted for the solicitor defendants Mr Pham and Pham Atic Pty Limited.  Acuiti Legal acted for the solicitor defendants who were partners of the firm Dominic David Stamfords (DDS).
	Issues: Duty on the facts  Fiduciary duties  Causation
		
		
	Issues: Causation - Breach
		
		
	Down to Earth Spring Water Pty Ltd v Nikolaidis [2005] NSWSC 272
	A decision of Malpass J, handed down 29 April 2005.  Henry Davis York acted for the defendants.
	This case concerned a claim against solicitors, M D Nikolaidis & Co.  The plaintiff had instructed the defendant solicitors to bring a claim for damages against a bank.  Subsequently, and due to the alleged conduct of the solicitors in proceedings against the bank, the plaintiff brought proceedings against the defendant solicitors.  The plaintiff claimed damages on the basis of alleged breach of retainer and breach of duty.
	Malpass J found in favour of the solicitors because the plaintiff had failed to discharge the evidentiary onus upon them to establish their claim.
	Issues: Breach - causation
	Down to Earth Spring Water Pty Ltd v Nikolaidis [2005] NSWSC 609
	A decision of Malpass J, handed down 27 June 2005.
	Malpass J concluded that the plaintiff should pay the costs of the proceedings since 26 June 2002.  Malpass J held that the claim for actual (as opposed to nominal) damages was hopeless for a number of reasons and this should have been obvious since 26 June 2002.  Further, the hopeless nature of the claim became progressively more clear throughout the trial and despite this, the claim was prosecuted to the bitter end.
		
		
	Wilson v Carter & 5 Ors; Wilson v Rigg [2005] NSWSC 1351
	A decision of Rothman J, handed down on 22 December 2005.  McCabe Terrill for the barrister defendant, Mr S Stanton, concerned in this decision.
	The plaintiff was gravely injured in an accident at a level crossing on 30 May 1989.  His damages were said to be $9.8M plus interest.  The following facts were taken to be correct for the purposes of a strike out motion brought on behalf of Mr Stanton.
	The plaintiff instructed a solicitor, Mr Rigg, who filed proceedings on the plaintiff's behalf on 13 September 1994 against the State Rail Authority.  They were statute barred by reason that the accident was subject to the Motor Accidents Act and the limitation period had expired on 2 July 1992.
	Sometime between March and May 1996, Mr Rigg instructed Mr Stanton to appear and advise generally, and to apply for an extension of time for commencement of the proceedings under the Motor Accidents Act.  An application to extend time was filed on 1 November 1996, which was dismissed by a decision of Malpass AJ delivered on 3 June 1997.
	The plaintiff sought further advice from Mr Rigg and Mr Stanton, who initially recommended a further extension application, before advising that the claim had 'nowhere to go'.  The plaintiff's mother allegedly telephoned Mr Stanton's chambers on numerous occasions between 28 May 1998 and 2 July 1998.  Although he had previously advised Mr Rigg of the need for the plaintiff to have separate advice, on 4 August 1998, for the first time, Mr Stanton gave that advice direct to Mrs Wilson.  The limitation period for a suit against Mr Rigg for failure to issue proceedings in time expired on 2 July 1998.
	Three claims were advanced against Mr Stanton:
	first, for the failure to issue proceedings by 2 July 1992 against the State Rail Authority;
	secondly, for negligence in connection with the extension application, principally for failing to prepare or recommend affidavits be prepared from witnesses to the accident that could refute assertions of prejudice by the State Rail Authority on account of the delay in issue of proceedings; and
	thirdly, for failing to advise the plaintiff to sue Mr Rigg within the time permitted for that.
	As to the first claim, it was common ground that Mr Stanton had not been briefed until after 2 July 1992.  That claim was struck out.
	The second claim called for consideration of the scope of the advocate's immunity confirmed in D'Orta.  Rothman J was satisfied that the drafting of affidavits and decisions and advices in relation to them, and all tactical decisions in relation to the preparation for and presentation of the extension application, were 'intimately connected' with the conduct of the case in court and affected the hearing.  His Honour noted 'It is difficult to imagine out-of court work more connected with the conduct of the case in court than the determination of the witnesses to be called and the evidence to be adduced from them.'
	It was argued that the immunity covered deliberate strategic decisions but did not cover inadvertent omissions (such as alleged here).  However, Rothman J considered there to be 'no logical reason to draw such a distinction and every logical reason not to draw it.'  The immunity applied.  Rothman J considered the contrary to be unarguable and dismissed the second basis of claim.
	The third claim sought to extend, to barristers, the principle in Walmsley v Cosentino [2001] NSWCA 403 that a solicitor is under a duty to advise a client of a possible cause of action against the solicitor and the time in which it has to be brought.  As Rothman J noted, there were strong arguments why that duty would not extend to require a barrister to advise a lay client of a cause of action against the solicitor  being that, traditionally, there is no contract between barrister and solicitor and such a duty would require the barrister to breach his duty to the solicitor, where the barrister was not required to deal directly with the client and was not briefed to advise as to such a cause of action.
	However, because this was a strike out application, his Honour concluded that the plaintiff must be allowed to establish facts upon which an arguable extension of the law can be based.  Accordingly, this claim was allowed to stand.
	Issues: Duty on the facts  Damages - Breach
		
	Victoria Court of Appeal	
		
		
	Victorian Supreme Court	
		
		
	South Australian Full Court	
		
		
		
	South Australian Supreme Court	
		
		
		
		
	Western Australian Court of Appeal	
		
		
		
		
	Western Australian Supreme Court	
		
	Carmody v Priestley & Morris Perth Pty Ltd [2005] WASC 120
	A decision of Hasluck J, handed down on 15 June 2005.  Allens Arthur Robinson acted for the defendant accounting firm.
		
		
	Western Australian District Court	
		
		
		
	Tasmanian Supreme Court	
		
	Honeychurch Management Pty Ltd v Deloitte Touche Tohmatsu & ors [2005] TASSC 13
	A decision of Blow J, handed down on 17 March 2005.  Butler McIntyre & Butler acted for the defendant accountants.
	The plaintiff was the trustee of a family trust.  Mr and Mrs Honeychurch were its directors.  Mr Honeychurch had been an insurance broker.  In 1994, he was looking to acquire a small business in Launceston.  DTT undertook general accounting work for Mr Honeychurch and his family.
	Another client of DTT's was looking to sell its interest in a Jetset franchise, which had not been making a profit.  DTT approached Mr Honeychurch as to whether he would like to buy it.
	DTT obtained copies of financial statements for the Jetset business up to end June 1993, and to end December 1993, and based on the former produced a set of calculations for the plaintiff which indicated that by removing from the P&L statement loss on another business, depreciation, payroll tax and the cost of two employees who would be made redundant (Mr Honeychurch would work in the business himself) the business would generate future maintainable earnings of $85,000 and with a multiplier of 4 applied, that the business goodwill was worth $228,000.
	On 27 April 1994, a deal was struck for the plaintiff to purchase the shares in the company which owned the Jetset business for $200,000 on the basis that the plaintiff would be responsible for the two anticipated redundancies.
	Expert accounting evidence for the plaintiff was that the business was heading for a significant loss in 1994 (apparent from the December 1993 and March 1994 accounts), that too much payroll tax had been omitted from DTT's calculations, that depreciation was wrongly added back in and that on the correct assessment, future maintainable earnings were nil and there was no goodwill.  Reasonable advice would have been 'Don't buy it'.  Blow J accepted the evidence of the expert.
	There was considerable conflict in the evidence about the discussions that had taken place and the content of the retainer that was formed.  Mr Honeychurch maintained that he retained DTT for accounting and business advice in relation to the possible purchase.  DTT maintained that they were not retained to advise as to the value or viability of the business but only to obtain and provide information with a view to Mr Honeychurch exercising his own business judgment.  His Honour found the evidence of both Mr Honeychurch and the accountant principally involved at DTT to be unreliable as to their various discussions.  He found that the wording of the $7,500 account for the job was so vague as to be consistent with either the plaintiffs' or defendants' case.
	Ultimately, his Honour concluded that the retainer did not entail a formal valuation of the business but did require the provision of information and advice, and giving 'such expert advice as they reasonably could, having regard to the extent of their investigations and the result of their investigations, as to whether the purchase should proceed and, if so, at what price, and upon what terms.'   Elsewhere, 'In the event that Deloittes formed the view that the only reasonable course was for the plaintiff not to proceed with the proposed purchase, the giving of advice to that effect was within the scope of the retainer.'
	Influential in the Judge's conclusion was that the accountant's evidence of his instructions varied, under cross-examination, with that contained in his earlier answers to interrogatories, with Counsel's outline of the DTT case and with propositions put by DTT's Counsel in cross examination to Mr Honeychurch.  Specifically, the accountant agreed in cross examination with the proposition that he had said the work would cost less 'if we have a look at it and decide that it's just not a goer, and we just walk away from it at an early stage.'
	Because of the lack of reliability of Mr Honeychurch's evidence, his Honour was unable to be satisfied as to a number of alleged misrepresentations, including that DTT had adopted the figures they produced as firm, correct and accurate values of the goodwill and future maintainable earnings. However, his Honour was satisfied that the business was a very risky investment, that the information available to DTT compelled that conclusion and that in the circumstances leading up to its purchase, Mr Honeychurch was entitled to believe that DTT would tell him so.  The omission to do so was misleading and deceptive under the Fair Trading Act 1990 Tas.  As the FTA provisions were identical to those then in the Trade Practices Act 1974 Cth, applying I&L Securities Pty Ltd v HTW Valuers (Brisbane) Pty Ltd (20020 210 CLR 109, there was no reduction for contributory negligence.  However, on the negligence allegations, his Honour would have applied a 30% reduction for contributory negligence because Mr Honeychurch had known that the business had been making a loss and he paid too much for it.
	Undiminished by contributory negligence on the FTA claim, the plaintiff was awarded damages of $398,519.59 plus simple interest at 6.25% per annum from 27 October 2004.
	The plaintiff also claimed equitable compensation for breach of fiduciary duty.  It was common ground that, in line with Pilmer v Duke Group Ltd  (2001) 207 CLR 165, it was necessary to identify intentional conduct amounting to such a breach and 'that past dealings, or the expectation of future dealings do not of themselves establish a conflict between two distinct duties'.  There was no suggestion that the two accountants who advised Mr Honeychurch undertook work for the vendor, and certainly not in respect of  the subject sale.  His Honour could find no reason to conclude that either was ever motivated by a desire to benefit the seller and he dismissed the breach of fiduciary duty claim, quoting from Millett LJ in Bristol and West Building Society v Mothew [1996] 4 All ER 698, among other things, that 'Conduct which is in breach of this duty need not be dishonest but must be intentional.  An unconscious omission which happens to benefit one principal at the expense of the other does not constitute a breach of fiduciary duty, although it may constitute a breach of the duty of skill and care.'
	Issues:  Fiduciary duties - Breach
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	Laferla v Birdon Sands Pty Ltd & ors [2005] NTSC 12
	A decision of Angel J, handed down on 11 March 2005.  Minter Ellison acted for the second defendant solicitor and Ward Keller the third defendant solicitors.
		
		
	Hazanee Pty Ltd v Elders Ltd [2005] NTSC 37
	A judgment of Olsson AJ, handed down on 8 July 2005.  Clayton Utz and Cridlands acted for the first and third defendant, two insurance agents.
	The plaintiff was the proprietor of a service station at Katherine.  On 26 and 27 January 1998, unprecedented flooding caused by Cyclone Les damaged the plaintiff's property and the plaintiff sought indemnity under its current business insurance policy with CGU.  The policy contained a flood exclusion and indemnity was declined.
	The plaintiff sued CGU and its agent Elders Ltd.  Elders Ltd's sub-agent, a Mr Black, was joined as a third party.
	Olsson AJ found in favour of the defendants and Mr Black.  Importantly, his Honour observed that Elders Ltd and Mr Black were not insurance brokers and had not held themselves out to be.  They were agents of CGU.
	Further, on the evidence and in the circumstances, his Honour was satisfied that flood cover was extremely difficult to obtain, that the plaintiff had not previously held such cover and was looking to reduce its premium when placing cover through Black and Elders Ltd.  His Honour found also, on the evidence, that Mr Black did not make an alleged representation that the CGU policy would cover everything.
	Issues: Breach - Loss
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