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1.1

1.2

Contract Certainty
Contract Certainty Defined

Contract certainty, or lack of, is an age old problem. In both Australia and the UK regulators
have attempted to put an end to the practice that has become known as "deal now, detail later"
in the insurance market. The benefit of contract certainty is that it reduces risks to all parties in
the insurance chain.

But just how is contract certainty defined?

In Australia, the essential meaning of the term "contract certainty" is to have a contract or
other agreement documented in full within a timeframe.

In contrast, in the UK, the London Market Reform Group's Contract Certainty Measurement,
defines the term "contract certainty" as that which "is achieved by the complete and final
agreement of all terms (including signed lines) between the insured and insurers before
inception™. It has a broader meaning than the Australian definition and now includes the
following:

o the clear allocation of the duties of the parties;
o risk disclosures;

) a single agreed version of the contract;

) agreed compliance by both parties; and

o a coherent and comprehensible final document.

Contract Certainty in Australia

The issue of contract certainty is directly dealt with in APRA's prudential standard, GPS 230.
This prudential standard was part of APRA's Stage 2 Reforms introduced in February of this
year.

GPS 230 imposes the "two month rule" upon reinsurers whereby within two months of the
inception date of the contract written notice from the reinsurer, or broker, has to be provided in
the form of a slip or cover note signed and stamped with an assurance that there are no
outstanding terms or conditions to be agreed upon. GPS 230 also establishes the "six month
rule” for insurers which states that within six months of inception the insurer must have
provided similar notice to that required of the reinsurer after two months or that there must be
a full treaty contract wording in place, including schedules, which has been signed and
stamped by all participants in the contract.

APRA's objective in this regard was not to eliminate contract disputes by creating a "certainty

of meaning" but to create a "certainty of words," so that in the event that a claim is lodged, the

dispute process is simplified by the fact that there will at least be a contract wording in place to
be argued over.

A breach of GPS 230 does not preclude the enforcement of the contract, where one exists, by
the insurer. However the insurer will not be able to count undocumented reinsurance in
determining its net retention and MCR. In order to counteract any breach, the insurer would
need to apply to APRA to have any existing reinsurance contract treated as being in
compliance with GPS 230. Furthermore, a failure to comply with GPS 230 may result in a
deduction of relevant reinsurance recoveries from Tier 1 capital in accordance with Prudential
Standard GPS 110 which deals with Capital Adequacy.
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1.3

1.4

Contract Certainty in the UK

In the UK in late 2004, the commonly accepted reinsurance contract concept of "deal now,
detail later" began to be challenged. By May 2005 the London Market Reform Group
recommended that in relation to the creation of reinsurance contracts, a full and complete
agreement should be made between the parties before the inception of the contract and that the
full wording of the contract should be laid down before it is committed to by the insurer.

As a result of these and other pushes by regulatory bodies within the UK towards greater
contract certainty, a contract certainty code of practice and a checklist to ensure greater
contract certainty have been developed. Largely due to these developments, and a belief that
adequate measures had been implemented, the FSA has currently put on hold any further plans
to transform the code or checklist into binding and authoritative rules in relation to the
formation of reinsurance contracts.

By allowing the reinsurance industry to self-regulate in this regard, the FSA has applied a
relatively light touch to the issue. This is opposed to the situation in Australia where APRA
has taken a more stringent approach to the regulation of the creation of reinsurance contracts.
The role of the UK regulator is to provide initiative support as opposed to driving the market
through regulatory intervention. Regulatory solutions should only occur when the market's
own solution does not, or cannot, succeed.

Despite the current light touch approach, the FSA, has threatened regulatory intervention if
London market insurers (including reinsurers) do not adhere to specified contract certainty
principles by the end of 2006. Essentially the FSA has set the insurance industry a challenge
to secure a market-driven solution to the contract certainty problem by December 2006.

Once the UK measures have been fully adopted, they will assist Australian-authorised insurers
in complying with local reinsurance documentation requirements.

Effect of Contract Certainty on Reinsurance Contracts

Given the long tradition of reinsurers creating contracts of reinsurance in an informal manner
and relying heavily upon good faith, it may be the case that increased contract certainty
regulation may be treated as merely a requirement to "get some paper issued before the
deadline". However if this is indeed the case, this may result in carelessness and increasing
cases of reinsurers, "dashing off the paperwork," as it were, and as such possibly more disputes
and more work for lawyers who would view the paperwork in an inflexible light.

At any rate, and in the event that reinsurers treat their contract certainty obligations as APRA
intends them to, although one might think that an increased degree of contract certainty would
reduce disputes over the contracts, this may not in fact be the case. In the previous reinsurance
climate where there was never a great degree of contract certainty there was also never a great
deal of disputation over reinsurance contracts.

It is possible that if regulators such as APRA continue to insist upon the increase of contract
certainty, the reliance on good faith that has previously been such a major factor in reinsurance
contracts will decrease commensurately. This in turn may lead to a greater number of disputes
and reinsurance arbitrations as parties begin to rely not on good faith, but upon rigid black
letter interpretations of the contracts.

Legal\102107087.1
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2.1

M implied terms in insurance contracts, notably whether underwriters are
entitled to see placing, claims and premium accounting documents
retained by brokers;

(i) the extent of brokers duties post placement; and

(iii) the rejection of implied terms in non-proportional reinsurance as to the
quality of the reinsured's underwriting, or his approach.

Goshawk Dedicated Ltd and ors v Tyser & Co and Anor?

For a number of years both the law and the insurance market had recognised that a broker was
the agent and servant of his principal. The principal was able to determine that agency
unilaterally. A contractual relationship existed and the principal's interests were paramount.
Essentially there was a truce between the insurance industry and the law whereby the
insurance industry was allowed to ignore the most basic rules of English agency law. This
truce was destroyed in Goshawk. This was done by, among other things, implying a whole
additional contract between the relevant broker and underwriter leaving the broker in a
contract with an underwriter which he did not know he had and for which it is hard to see what
consideration he received.

In Goshawk the English Court of Appeal endorsed the practice of many underwriters when
claims are presented or coverage is to be reviewed, to call for the broker's files in order to gain
access to relevant information. The claimants were Lloyd's syndicates (in run-off). These
underwrote viatical business. The defendants were two associated firms of Lloyd's brokers.

Viatical companies purchase life assurance policies from the terminally ill or those over 65, at
a discount, with a view of profiting from the payment upon death in the event that the sum
assured exceeds the purchase price of the policy and the premiums paid to it in force thereafter.
The life assured may live longer than anticipated so that the payout is either delayed or never
occurs because the life assured outlives the terms of his term insurance. In such
circumstances, the vitaical insurer suffers a loss.

In this case the viatical companies insured themselves with the syndicates against such losses
by a form of contingent cost insurance, where the contingency in question was that the life
assured outlive his life expectancy by 24 months. Tyser acted as the Lloyd's broker in placing
the contingent cost insurance business at Goshawk and presenting claims to Goshawk.

Many of the policies contained a "basis of insurance” clause by which the supply of true and
complete information by the insured was made the basis of the insurance or a condition
precedent to it. Some of the policies referred, under the heading "Information", either to
particular documents having been seen and noted and in some cases attached, or, more
generally, to the information being "As per Tyser Special Risks Ltd file".

The underwriters had no record of the "Information”. This was all held by the brokers.

The business proved to be unprofitable and the syndicates went into run off. The brokers
became concerned that the syndicates would attempt an avoidance claim. In contrast the
syndicates stated that in order for the run off to be successful they required certain documents
from the brokers. These included:

M placing documents;

(i) claims documents; and

! Goshawk Dedicated Ltd and ors v Tyser & Co and Anor [2006] EWCA Civ 54
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(i) premium accounting documents.

The brokers were concerned about the repercussions of releasing all these documents without
the express consent of all their clients. There was concern over becoming embroiled in heavy
duty litigation of an avoidance nature. As a result the brokers asked the Commercial Court to
rule on the position. The syndicates relied on evidence of practice, custom and usage, to
support their claim to the information as of right.

The High Court did not recognise any market custom and practice. On appeal the underwriters
argued that a term for the production of the documents requested by the underwriters is to be
found, as a matter of necessary implication, in the insurance contract. The Court of Appeal
upheld this argument. Further, it held that it is both reasonable and necessary for premium
accounting documents to be made available to underwriters, even if underwriters had not seen
those documents before. However, the accounting documents to be disclosed are only those
necessary to the operation of the insurance contract, namely the documents revealing the
calculation of the premium to be paid. Such documents will not have to be made available for
"a policing or investigatory function, as might occur in litigation™, although the Court said that
in the absence of bad faith, the underwriters' motivation for requesting disclosure was not
relevant. This left the underwriters relieved of any need to take and retain copies of the
placing and other documents with the broker acting as their document management agent.

In finding an implied term for the production of documents it appears the Court of Appeal has
reinstated what insurers consider to be a long established "market practice”. This "market
practice” involves files shown to underwriters on placement being produced by the broker on a
request at a later date. Furthermore, absence bad faith, and subject to certain limitations in
respect of unseen accounting documentation, such market practices have been strengthened
and to an extent broadened.

2.2 HIH v JLT Risk Solutions?
This case dealt with the extent of brokers' duties post placement.

JLT placed three insurance policies relating to slates of films known as Hollywoods 1, 2 and 3.
HIH insured each policy 100%, retaining a portion and reinsuring the remainder. The risk
insured was that the slates of films would fail to generate sufficient revenue to repay the loan
notes used for finance, the objective being to provide security for financing the production of
low-budget films. The slates of films did not perform as well as had been originally estimated
and the insured investor brought claims on all three policies. In each slate, fewer films had
been made than had been anticipated. This was known by HIH. Regardless, HIH settled the
claims after receiving some legal advice. HIH sought indemnity from the reinsurers. This was
refused on the basis that there had been a breach of warranty as to the number of films
produced on the slates.

The Court of Appeal confirmed that there had been a breach of warranty and upheld the
reinsurers' right to be discharged from liability.

HIH had intended to seek immediate recovery of the sums paid from the reinsurers. They
submitted that JLT (in its capacity as HIH's reinsurance broker) had:

1. failed to obtain the reinsurers' agreement to any reductions in the number of films
on the slates; and

2. failed to inform HIH of this fact and advise HIH what needed to be done to ensure
the insurance and reinsurances were back to back.

2HIH v JLT Risk Solutions [2006] EWHC 485
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During the trial HIH argued on a different basis. It alleged that JLT should have specifically
drawn to HIH's attention the reductions in the number of films and their significance. JLT
argued that it had passed to HIH and its reinsurers risk management reports which referred to
the reduction in the number of films. There was no evidence that anyone considered the
possibility before placement that the stated number of films might not be made nor the
consequences if that occurred.

The Court of Appeal held:

) whether a broker has a duty of care to an insurer post-placement, and the scope of
that duty, depends on the circumstances of the case. JLT should have read the risk
management reports carefully and if any of the information was a matter of
potential concern on coverage issues, it should have alerted to HIH and the
reinsurers to it. The basis for this finding was that it was material information
which was or ought to have been thought to be a matter of at least potential concern
on coverage issues.

o while the evidence showed that HIH were aware of the reduction in the films
through the risk management reports, had JLT raised the matter directly with them
the focus would have been sharper. Therefore, JLT breached its duty to HIH by not
properly alerting it to the significance of the reduction in the number of films.

) this breach of duty had not caused the loss claimed by HIH. Had JLT drawn to
HIH's attention the reductions in the number of films HIH would have considered
the cover was still intended to respond and that the insurance and reinsurance
remained back to back and so the position was safeguarded in the most important
respect whether or not anything further was done.

) JLT did not need to advise HIH to seek reinsurers' agreement to the reductions.
Even if it had HIH failed to prove that reinsurers would have agreed to the
reductions in any manner which would have resulted in their being legally bound to
indemnify HIH if HIH paid the insured.

As a consequence of these findings, brokers will be concerned that the judge was prepared to
find that a broker owed a duty:

1. specifically to draw to an insurer's attention information contained in a document
which the insurer could be assumed to have read; and

2. in circumstances where the effect of the insurer's not taking any action on the
information was that its reinsurance cover remained back to back with the
insurance.

Comfort for brokers does arise by the fact that the Court stressed that this duty "...is specific to
this case and it is a duty to exercise care and not absolute in terms”. This emphasises its
concern not to open the floodgates to a barrage of claims against brokers.

2.3 Bonner v Cox?3

In this case, the Court of Appeal were asked, amongst other issues, to look at the duties of a
reinsured to its reinsurers under a non-proportional reinsurance contract and whether there
were any implied duties owed by the reinsured or the reinsurer when deciding what business to
accept and on what terms.

% Bonner v Cox [2005] EWCA Civ 1512
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The appellants, Cox, were Lloyd's Syndicates whose business included writing risks in the
energy market. Under an Open Cover operated by Aon in 1999, the subscribers agreed to be
bound by the risks accepted by the leading underwriter. A number of disputes subsequently
arose between the reinsured and the reinsurers, including whether there had been non-
disclosure of a material loss, but the principal issues centred on the underwriting of risks by the
reinsured. This main issue was whether, as a result of any implied terms, duties were owed to
the reinsurer, at the time a reinsured underwriter decided to write a risk which he was going to
subsequently declare to the open cover.

The Court of Appeal referred to two cases in which it was held that an implied term to write
business prudently existed (Phoenix v Halvanon* and Economic v L'Assicurazioni d'ltalia®).
These authorities related to proportional reinsurances. The Court of Appeal held that the
implied term could not have been intended for all types of reinsurance. It therefore
distinguished between proportional and non-proportional reinsurance. In non-proportional
reinsurance, a reinsured owes no implied duties to its reinsurer only to write risks it would
write in the ordinary course of business and not to write business recklessly.

Additionally, the Court of Appeal could not reconcile the alleged duty with section 55(2)(a) of
the Marine Insurance Act 1906, which provided that unless the policy states otherwise, the
insurer is liable for any loss approximately caused by a peril insured against, even though the
loss would not have happened but for the misconduct or negligence of the master or crew.
Therefore, the touchstone of any defence would have to be recklessness.

The lesson to be learned from this case is that if a reinsurer wants to control its reinsured's
underwriting in a non-proportional reinsurance, he must do so expressly in the contract.

3. Insurance and Indemnity Clauses

Parties to commercial agreements have a variety of mechanisms by which to manage the
allocation of risks between them. The most common of these are:

€)) Indemnity clauses; and
(b) Insurance clauses.

Recent developments highlight the importance of appreciating that the purpose of including
such clauses in an Agreement is not to eliminate risk but to transfer that risk to either an
insurer or to the other contracting party.

However, we should all be wary of unintended consequences. | propose to deal with the
following current pressing issues:

1. if a party promises to insure on another's behalf and fails in practical terms, that
party can become the effective insurer. If this occurs there will be no opportunity
for contribution from any other insurer;

2. there is a world of difference between requiring another party to arrange a contract
of insurance on your behalf with you as a named insured to having your interest
noted on the policy; and

3. the proportionate liability regimes now in place in all of the states and territories
need to be considered along side the shifting of risk and the extent to which

* Phoenix v Halvanon [1985] 2 Lloyds Rep. 599

® Economic v L'Assicurazioni d'Italia (Unreported)
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otherwise available insurance may become unavailable because of contract
extensions.

3.1 WSROC v Statrona Pty Ltd® (Insurance Clauses)

In 1987 an apprentice with Western Sydney Regional Organisation of Councils Group
Apprentices suffered serious injury while working at Statrona. Both WSROC and Statrona
held workers compensation insurance. The apprentice claimed damages against WSROC and
Statrona. He alleged WSROC employed him, or alternatively, that both WSROC and Statrona
had jointly employed him.

WSROC claimed contribution or indemnity from Starona alleging that it had control and
supervision of the apprentice. Statrona claimed against WSROC for breach of agreement
between them that Statrona would participate in the apprentice scheme and WSROC would
handle workers compensation claims. It also claimed that WSROC was obliged to effect
insurance to indemnify Statrona against liability for workers compensation and common law
damages.

Statrona further claimed contribution or indemnity under its own insurance policies which
covered workers compensation and general insurance.

Although WRSOC were liable to pay damages to Statrona amounting to the value of what
would have been claimed if the insurance policy that had been contracted to be effected had in
fact been effected, WRSOC themselves were never treated as insurers per se.

The main issue revolved around whether WRSOC was entitled to a reduction of its liability in
damages because of the fact that Statrona had taken out an insurance policy, separate to the
one that WRSOC had contracted to effect for Statrona, with another insurer (Commercial
Union) but covering the same liabilities, and therefore was entitled to claim for this loss
against this insurer.

However WSROC's submissions that Statrona suffered no loss as it was entitled to be fully
indemnified by Commercial Union or alternatively that its liability to Statrona should not
exceed 50 percent of the verdict failed. The plaintiff's entitlement under a different contract
for indemnity on the contingency of its becoming legally liable to pay compensation to the
worker does not reduce the damages recoverable for breach of contract. It is immaterial that,
had WSROC obtained the cover it contracted to obtain, that insurer might have been entitled to
contribution from some other of Statrona's insurers. The Court held that the damages were
correctly assessed in the amount of the verdict obtained against Statrona.

In Theiss Contractors Pty Ltd v Norcon Pty Ltd’ the Western Australian Court of Appeal
confirmed the decision in Statrona that where a party is in breach of contract to effect an
insurance policy its liability in damages is not reduced by the fact that the other party has taken
out its own separate insurance policy upon which it is entitled to claim.

® WSROC v Statrona Pty Ltd (2002) 12 ANZ Ins Cas 61-530

" Theiss Contractors Pty Ltd v Norcon Pty Ltd [2001] WASCA 364
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3.2

New South Wales Arabian Horse Association Inc v Olympic Co-
Ordination Authority®

This case is authority for the proposition that when a party undertakes to name another party
on a policy as an interested party in construing the undertaking it can be informed by section
48 of the Insurance Contracts Act 1984 (Cth) which states:

Where a person who is not a party to a contract of general insurance is specified or
referred to in the contract, whether by name or otherwise, as a person to whom the
insurance cover provided by the contract extends, that person has a right to recover
the amount of the person's loss from the insurer in accordance with the contract
notwithstanding that the person is not a party to the contract.

Santow J, with whom Beazley and Bryson JJA agreed, held that the words "as a person to
whom the insurance cover provided by the contract extends™ clearly connote that the person so
named as having an insurable interest claims against it.

In January 2001 the Olympic Co-Ordination Authority ("Authority"), a statutory authority,
entered into a written agreement with the New South Wales Arabian Horse Association
Incorporated ("Association™), whereby the Association, the event organiser, acquired rights to
use the Sydney International Equestrian Centre for the purpose of staging an event. Under the
agreement the Association was required to obtain public liability insurance for no less than $10
million. Clause 6 of the agreement required that the Authority be named on this policy as an
"interested party".

A further provision, clause 22, was made for the Association to indemnify the Authority
whereby the event organiser indemnified and released the Authority for, among other things,
all liability for the death of or injury of persons arising in respect of the use of the Sydney
International Equestrian Centre.

On 24 February 2001, a husband and wife were returning to their car, parked in the car park,
via a lit pathway. Before they reached the car they fell into a drainage culvert adjacent to the
car park, thereby sustaining injury. The Authority settled the 2 personal injuries claims
brought by the husband and wife. It also commenced a cross-claim against the Association for
indemnity and/or damages for breach of contract, relying on clauses 6 and 22 of the insurance
contract and indemnity or contribution pursuant to section 5 of the Law Reform (Miscellaneous
Provisions) Act 1946 (NSW). The claim for damages for breach of contract was successful
and an award was made in favour of the Authority on the basis that the Association was in
breach of its obligation to take out public liability insurance.

The Association appealed, however, the appeal was dismissed.

Clause 6 of the agreement, providing that the Authority "is to be named on the policy as an
interested party”, was interpreted to mean that the Authority was a person to whom the
insurance cover provided by the contract extends. This draws on section 48 Insurance
Contracts Act 1984 (Cth).

On appeal, the Association argued that clause 6 should be read with clause 22 so as to confine
clause 6 to insurance in respect of those liabilities that arise out of the indemnity in clause 22
and not otherwise. The Court held that clause 6 was a self-standing provision. Accordingly, it
was held that the purpose of clause 6 was to ensure insurance cover was extended to the
Authority in cases where clause 22 did not provide it with an appropriate indemnity. In other
words, when the damage was caused by the negligence of the Authority. The Association had
therefore breached clause 6 of the agreement in failing to take out public liability insurance

¥ New South Wales Arabian Horse Association Inc v Olympic Co-Ordination Authority (2005) NSWCA 210
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3.3

covering the Authority. As a result the Authority was successful in recovering its loss from the
Association.

In this case neither Counsel representing the parties was able to find an authority directly on
the point as to what was meant by clause 6, which provided that the Authority "is to be named
on this policy as an interested party”. These words are not expressed with great precision,
however, drawing on section 48 the expression enables a person so named to have an insurable
interest. Despite this finding, in agreements of this nature a principal, who requires a
contractor to effect insurance for the principal, should ensure that the contract clearly states
that extent of cover it requires the contractor to effect.

Andar Transport Pty Ltd v Brambles Ltd® (Indemnity Clauses)

In this case the High Court took the opportunity to undertake a significant review of the law
relating to contractual indemnities. It highlights that parties should exercise care when
drafting indemnity clauses as they will be read strictly against those proffering them. This
case is worthy of note as contractual indemnities involving contribution are frequently used
when shifting risk between parties. The most commonly used is indemnity from another party
when that other party has been negligent. It is less common, and more fraught, to see an
indemnity from an indemnifying party on the bases of some other parties negligence.

Brambles provided laundry delivery services to hospitals, including the delivery by truck of
trolleys of linen. Andar was contracted by Brambles to provide laundry delivery services by
employing drivers to load, deliver and unload the linen as directed by Brambles. Mr Wail was
a driver employed by Andar. He was also one of two directors and one of two shareholders of
Andar.

While unloading laundry, Mr Wail damaged his lower back attempting to move one of the
trolleys. At first instance he successfully sued Brambles for negligence for failing to ensure
that the trolleys could be manoeuvred without risk of injury and having regard to their
excessive weight when fully laden.

During the proceeding, Brambles joined Andar as a third party, seeking to rely on an
indemnity in the contract between Brambles and Andar ("Brambles contract™), or
alternatively, contribution under the Wrongs Act 1958 (Vic) on the basis of Andar’s alleged
negligence as Mr Wail’s employer. The trial judge dismissed Brambles’ contribution claim
against Andar.

Brambles appealed to the Victorian Court of Appeal, which held that Andar was obliged under
clause 8 of the Brambles contract to indemnify Brambles against all sums payable by
Brambles in the principal proceeding and that Brambles was entitled to a contribution under
the Wrongs Act 1958 (Vic) but that the existence of the indemnity made it unnecessary to
further consider the contribution claim.

Andar appealed to the High Court, which considered two issues:

) whether the Court of Appeal erred in concluding that Andar was contractually
obliged to indemnify Brambles for liability incurred as a result of Mr Wail’s injury

o whether the Court of Appeal erred in concluding that Brambles was entitled to seek
contribution from Andar under the Wrongs Act 1958 (Vic). We have not
considered the contribution issue in this outline.

Andar provided two indemnities under the Brambles contract. Firstly, clause 4.6 provided that
Andar agreed:

% Andar Transport Pty Ltd v Brambles Ltd [2004] HCA 28
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"[t]o assume sole and entire responsibility for and indemnify [Brambles] against all

claims liabilities losses expenses and damages arising from operation of the Vehicle
by reason of any happening not attributable to the wilful negligent or malicious act

or omission of [Brambles]."”

In addition, clause 8 provided a second right of indemnity in that Andar indemnified Brambles
from and against (amongst other things) all actions, claims, damages, proceedings and costs in
respect of or arising from:

o loss, damage, injury or accidental death from any cause to property or person
caused or contributed to by the conduct of the Delivery Round by Andar (clause
8.2.2)

o loss, damage, injury or accidental death from any cause to property or person
occasioned or contributed to by any act, omission, neglect or breach or default of
Andar (clause 8.2.3).

By majority the High Court allowed the appeal. It found that Brambles was not entitled to rely
on the indemnity, but it was entitled to contribution from Andar.

Andar submitted that clauses 8.2.2 and 8.2.3 were limited to the indemnification of Brambles
against any vicarious liability which Brambles might incur against third parties — thereby
preventing recourse to the clauses in respect of injuries suffered by Mr Wail.

Gleeson CJ, McHugh, Gummow, Hayne and Heydon JJ agreed with Andar’s submission and
found:

o A primary aim of the Brambles contract was to ensure that Brambles could present
to the public a seamless delivery operation. For example, all trucks were required
to be painted with Brambles’ livery and name. As a result there was a real
possibility that a suit would be brought against Brambles for the wrongdoing of
Andar — clauses 8.2.2 and 8.2.3 were designed to protect against this possibility.

) Clause 8.2.2 was limited to liability arising in connection with the "conduct of the
Delivery Round by Andar”. Under clause 2 of the Brambles contract, Andar could
conduct the round only through a driver. In the absence of an express provision to
the contrary, it was unlikely the indemnity extended to liability arising in respect of
injuries suffered by a driver as a result of the conduct of the Delivery Round by that
same person.

) Clause 8.2.3 contains two elements: first, there must be an injury suffered by a
"person” and second, that injury must be occasioned, or contributed to, by the
conduct of Andar. The conduct of Andar is the conduct of the driver. The structure
of the clause therefore suggests that the person in the first element is different to the
person in the second element (the driver).

This construction was considered to be consistent with clause 4.6.

To the extent that the indemnity was ambiguous, the majority applied the principle regarding
indemnities as set out in Ankar Pty Ltd v National Westminster Finance (Australia) Ltd°
("Ankar") that any ambiguity in the operation of an indemnity should be read in favour of the
party giving the indemnity. Furthermore, the High Court reinstated rules relating to
construction relating to indemnities having the effect that an exclusion or indemnity clause will
not apply to liability for negligence of the contracting party unless it expressly refers to

19 Ankar Pty Ltd v National Westminster Finance (Australia) Ltd (1987) 162 CLR 549
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negligence in the clause. Therefore, the liberal principles of interpretation set out in
Darlington Futures v Delco™ no longer apply.

As a result of this decision, widely drafted indemnity clauses are at risk of being read down to
avoid imposing an onerous obligation on the party providing the indemnity. It is essential that
any indemnity clause be specifically "tailored" by the parties to an agreement. This is done by
considering the scope of the actual transaction. Furthermore, when drafting indemnity clauses
and attempting to shift risk proportionate liability legislation needs to be taken into account.
Despite contractual exclusions some states do not allow for the contracting out of
proportionate liability. In the states and territories where it is not possible to contract out, a
principal may wish to protect its interests by structuring the contract to avoid the effect of the
Act, with claims arising not from breaches of duties of care, but from contractual indemnities
to pay. Parties may also consider contracting in a jurisdiction that allows contracting out (say,
NSW).

"1 Darlington Futures v Delco (1986) 161 CLR 500 at 510
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