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ABSTRACT

In relation to playground injury, the fear of litigation is sometimes allowed to
dominate playground design and use. This is in many ways an unintended
consequence of well-intentioned regulations and interpretation of those
regulations. The problem that the community faces is how to teach children to
be risk-savvy without trauma. The problem facing the legal industry is how to
navigate in this largely grey area of regulation and advisory standards—
without taking the play out of playgrounds.
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1. Introduction

It is widely canvassed that, as the title of this paper states, “the law” takes “the
play out of playgrounds”. Strictly speaking, there is little distinction commonly
made between “the law” and “litigation"—both are unfamiliar territory and
feared in the event (or possible event) of a playground injury.

While it is true that “the law” in the form of legislation, licencing requirements
and voluntary safety standards actually provide one (of many) layers of
protection to playground operators, the adversarial reputation of litigation
tends to engender fear. This will not be news to you here today.

What | hope to do in this paper is to clarify the difference between engineering
oriented concepts and teaching children risk management skills within
playgrounds. By understanding the complexities inherent in these two
concepts, | believe that you will be better equipped to deal with cases
involving playground injury.

2. Historically

Australian regulatory instruments on playground safety are inconsistent
between States (no surprise) — plus inconsistencies in Government officer’s
interpretations, a tendency to over-regulate a failure to base regulation on
valid research and so on. Again what's new?

2.1 Basis of safety-injury regulation

In the 1990’s statistics of trauma injury in playgrounds was compiled by the
National Injury Surveillance Unit (NISU). This was a great advance—and was
seized upon as embodying the ultimate truth. Like any statistical base, it had
obvious limitations. These were glossed over and analysts focussed on the
simple-minded conclusion that the major cause of injury (in playgrounds) was
from vertical falls onto hard surfaces.

This led to a (long and convoluted) revision of playground safety Standards.
For example, | was the early childhood representative for 12 years on the
Australian Standards committee devising the design specifications of fixed
playground equipment. | am very appreciative of the engineering input of
other committee members—but could not move them past the mechanistic
elements. The play component was not there—yet the litigation cases you
face most definitely have the human element involved.

2.2 |gnoring the human element
It is surprising how many stakeholders do not seem to appreciate just how
complex the human element is in a playground.

Child users are inherently unpredictable, which is just one more layer of
complexity. A quality playground leads to safe play because it:
» |s designed to accommodate the age and development skills of the
users;
= |s designed to reflect the level of supervision operating;



AILA Insurance Law Intensive 2006

= Has sufficient play opportunities to minimise conflict through
competition for the same play activities; and

= Actually promotes but controls the risk taking by the children, so
that they learn to assess risks in relation to their skills.

The situation now is that we have simple minded (mechanistic) solutions to a
complex scenario.

2.3 Outcomes

The consequences of this approach are perhaps to be expected.
>over-reliance on product safety, not behaviour, to deliver safety. For
example: there are now no swings in NSW State schools, or flying foxes in
Queensland State Schools. Compare this cautious approach to the recent
litigation over a child throwing a berry at another child playing on a
trampoline—no matter how safe the trampoline may have been, product
safety is only part of the story. '

>over-zealous auditing of play equipment; the “safety Nazis”. How many
public playgrounds now have the old tractor behind a safety fence? Or have
no moving parts whatsoever (even a bucket, let alone a dangerous creek). To
be fair, this audit can be well intentioned—even if it makes areas so boring
children won'’t play there.

3. “Reasonable duty of care”

From your own experience, you will be aware of the importance of
“‘reasonable duty of care” in injury litigation. Despite the disquieting decision
in Bujnowicz—v—Trustees Roman Catholic Church [2005] NSWCA 457
about the School's duty of care as to touch football played on a poorly
maintained grassed area at lunchtime, | understand that most legal opinions
take a very practical approach to injury. Certainly in litigation where | have
been an expert witness, both product safety and the child behaviour are
considered. How the press view a playground or sporting field injury is
another matter entirely, where as one newspaper editor is reported as saying:
Truth is a bit like a bird flying by-sometimes you can bring it down.

3.1 Trauma statistics

Some excellent statistics have been reported (eg. Clapperton & Cassell 2005)
about trauma injury based on hospital admissions/emergency department
presentation in Victoria (2002-2004). For example, there were 7,862 hospital
treated playground equipment injuries over the two years in Victoria alone.
Some of these presumably led to litigation. The problem is that because of
the way these statistics were compiled, no one knows why these traumas
happened. :

Product-safety design? Installation? Child behaviour? While the statistics
are self-evident, caution must be taken not to blur cause and effect (Graham
& Wiener 1995). The relationship between play and legal requirements (in the
UK) have been explored by Ball (2004) although only relation to softfall
surfaces below playground equipment. His conclusions as to the rationale
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behind intervention failure makes sobering reading. Good intentions are not
enough. We need more, as | will be pointing out.

3.2  Developing risk assessment skills

There is a lot of controversy about whether-or how much-risk there should be
in a playground. From someone who has training and experience with child
development processes and who believes that children should be supported
to take small, graduated-to-their-level-of-skill ventures, | am obviously biased.
Or in other words, children do not develop skills if they cannot practice; this
applies as much to learning risk related cause-effects as to any other aspects
of play through learning.

Certainly the recent playground standards in Japan are predicated on this.
They have taken the position of distinguishing between risk leading to trauma
and hazard leading to learning. The implications for litigation and insuring
against injury, | will leave to you.

3.3  The stakeholder's needs

Obviously what the stakeholders need is some way to navigate through the
grey areas of risk and safety—without (of course) taking the play out of
playgrounds.

There are remarkably few research projects in the area of cause and effect. |
raised this at the 1999 Injury Prevention and Control Conference, but taking
up the idea has been slow. Nixon et el. (2003) is certainly a start; from a
playground design point of view, he found that the most frequently used
equipment was associated with the most injuries. This sounds like
commonsense, but believe me, commonsense is often at a disadvantage in
politically correct situations.

The Queensland Department of Communities is currently undertaking a
Serious Injury Project in Childcare Centres, which is multi-focussed: gathering
cause-effect information; raising awareness of safety; and initiating studies to
address information gaps. This must add an information layer—which (of
course) we all wanted yesterday. Done well, this project could be a positive
catalyst for safety.

In my consultancy work on designing playgrounds, | am constantly appalled at
the level of ignorance on safety; this is found in Government officers, teachers
and the community, a dangerous mix of power without understanding safety in
play. Unfortunately ignoring this does not make the problems go away.
There is a real need for factual information (not scare mongering!) to reach all
stakeholders. No one wishes for a child to be injured.

4. The future of playgrounds

If research shows that play is a child’s prime way of learning (which it does),
then society needs to provide this. Outside play provides activities, which
cannot be duplicated in other places: adventure play, digging patches,
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sandpits, swings, and ball games. The climate in Australia simply begs for
outside play. But — ,
= Safe play is an accumulated skill which needs practice;
» Playground management (including supervision, maintenance,
playground layout) >>product design; and
= More definitive research is needed followed by translating this for
stakeholders.

In my view, it is not constructive to allow the fear of litigation to dominate the
delivery of play—and certainly the bland, boring playgrounds which can result
from over-reaction, make it less safe for the children partly because they seek
challenge and partly because they have low risk challenge and partly because
they have low risk assessment skills. | see “the law” and even some litigation
as one of the layers of protection for children; but these could be improved by
a more informed process. What | do not want to see is the play being taken
out of playgrounds.






