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favoured defendants®™ and shows a “definite turning point® in the Australian
law of torts. No doubt many factors have contributed to this turnaround, but in
this paper | will consider the extent to which the increased emphasis on
personal responsibility, as enshrined in the Civil Liability legislation, has
contributed; | will also address suggestions that the balance has been tipped
too far towards personal responsibility, using social host liability as a case
study. In this analysis social hosts are distinguished from commercial hosts,
for example licenced premises such as clubs, hotels and restaurants, who

serve alcohol to the public for a profit™.

| use social host liability as the case study because a recent decision of the
New South Wales decision, Russell v Edwards™*, highlights many of the
issues involved and the Supreme Court of Canada has just handed down its
judgment on social host liability in Childs v Desormeaux*?. Although the
liability of commercial hosts has been considered to some extent in Australia
in Cole v South Tweed Heads Rugby League Football Club Ltd*?, there has

not yet been specific High Court consideration of the liability of social hosts.

1. Personal Responsibility

In the traditional approach of the law of negligence in the twentieth century, ‘personal

responsibility’ was interpreted as a balance between one’s responsibility to look out for

® see also H Luntz “Turning Points in the Law of Torts in the last 30 years” (2003) 15 Insurance Law
Journal 1 at 12; cf H Luntz “Torts Turnaround Downunder” (2001) 1 OUCLJ 95

® see also H Luntz “Turning Points in the Law of Torts in the last 30 years” (2003) 15 Insurance Law
Journal 1 at 12

10 As noted, by Orr and Dale, however, “The boundary between the categories of licensee and social
host is not perfectly drawn, however, since much alcohol is supplied and drunk in non-private yet still
non-profit making settings: for example, a university ‘wine and cheese’ or an office party. (Similarly,
where would the law locate the organisers of a “‘pub crawl’?) Such intermediate settings will typically
be overlaid by other factors, including recognised relationships of care and control, such as educational
institution-student or employer-employee. These factors will contribute to the scope and level of any
duty of care.”: see G Orr and G Dale “Impaired Judgments? Alcohol server liability and ‘personal
responsibility” after Cole v South Tweed Heads Rugby League Football Club (2005) TLJ 103 at 106
11 12006] NSWCA 19, available online at
http://www.austlii.edu.au/au/cases/nsw/NSWCA/2006/52.html, accessed 22 May 2006

1212006] SCC 18, available online at http://www.lexum.umontreal.ca/csc-
scc/en/rec/html/2006scc018.wpd.html, accessed 22 May 2006

312004] HCA 29
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others — without which there would be no duty of care — and a responsibility to take

self-care— expressed in the doctrine of contributory negligence™.

What does personal responsibility mean? It means taking responsibility for one's own
decisions and actions. It means personal accountability to the standards of society.
This simple proposition carries with it implications that are contrary to many trends in
popular modern day culture. Being responsible for one's behaviour means
acknowledging the existence of objective standards against which behaviour can be
measured. This means that people can be wrong, hence, guilty, hence, personally

responsible™.

The basic principle underlying the defence of contributory negligence is that people
should take reasonable care for their own safety as well as for that of others.
Contributory negligence is an objective concept that refers to the care that the
reasonable person in the plaintiff's position would have taken for his or her own
safety’®. In the opinion of the Panel, there is in the Australian community today a
widely-held expectation that, in general, people will take as much care for themselves
as they expect others to take for them. This is an application of the fundamental idea
that people should take responsibility for their own lives and safety, and it provides
powerful support for the principle that the standard of care for negligence and
contributory negligence should be the same™’.

In 2002 a panel of eminent persons was established to review the law of

negligence in Australia'®. The Review was triggered by an insurance

G Orr and G Dale “Impaired Judgments? Alcohol server liability and “personal responsibility” after
Cole v South Tweed Heads Rugby League Football Club™ (2005) 13 Torts Law Journal 103 at 122

15 The Honourable Justice David Ipp, “Personal Responsibility in Australian Society and Law: Striving
for Balance” Edited version of Oration delivered at Annual Scientific Meeting, Australian and New
Zealand College of Anaesthetists, Perth, WA on 1 May 2004, available online at
http://www.lawlink.nsw.gov.au/lawlink/Supreme_Court/Il_sc.nsf/pages/SCO_ipp010504, accessed 21
May 2006. An edited version of this speech has been published in Quadrant: D Ipp “Taking
Responsibility” (2004) September Quadrant 16

18 Review of the Law of Negligence Second Report, released on 2 October 2002 at [8.1], available
online at http://revofneg.treasury.gov.au/content/home.asp, accessed 21 May 2006

17 Extracted from Review of the Law of Negligence Second Report, released on 2 October 2002 at
[8.10], available online at http://revofneg.treasury.gov.au/content/home.asp, accessed 21 May 2006

'8 The panel (known as the Ipp Review Panel) was chaired by The Honourable David Ipp (Acting
Judge of Appeal, Court of Appeal, Supreme Court of New South Wales); its other members were
Professor Peter Cane (Professor of Law, Australian National University), Associate Professor Donald
Sheldon (Chairman of Council of (Medical) Procedural Specialists) and Mr lan Macintosh (Mayor of
Bathurst City Council).
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crisis'® and proceeded on the basis of the following assumptions which

were contained in its terms of reference:

The award of damages for personal injury has become unaffordable and
unsustainable as the principal source of compensation for those injured
through the fault of another. It is desirable to examine a method of
reform of the common law with the objective of limiting liability and

guantum of damages arising from personal injury and death.

The Introduction to the Review of the Law of Negligence Final Report (known
as the Ipp Report)?® sets out the considerations underlying the report, noting

in particular that:

The Panel's starting point is that personal injury law comprises a set of
rules and principles of personal responsibility. The Panel sees its task as
being to recommend changes that impose a reasonable burden of
responsibility on individuals to take care of others and to take care of
themselves, consistently with the assumption inherent in the first
paragraph of the Terms of Reference that the present state of the law
imposes on people too great a burden to take care of others and not

enough of a burden to take care of themselves?.

The shift in the balance (between taking care of others and personal
responsibility) in favour of increased personal responsibility is evident to
varying degrees in the Civil Liability legislation enacted across Australia

following the release of the Ipp Report®. Perhaps the most extreme example

9 For a discussion see: The Hon P de Jersey Chief Justice Supreme Court of Queensland, “Recent
Auwustralian Tort Law Reform: was it necessary and did it go too far?” paper presented at Lawasia
Downunder 2005, Gold Coast Convention and Exhibition Centre, 23 March 2005,
http://www.courts.gld.gov.au/publications/articles/speeches/2005/dj230305b.pdf.; see also The Hon J
Spigelman Chief Justice Supreme Court of New South Wales, “Negligence: Is Recovery for Personal
Injury too Generous?” available online at
http://www.lawlink.nsw.gov.au/lawlink/Supreme_Court/ll_sc.nsf/pages/SCO_spigelman140905.

%0 Commonwealth Review of the Law of Negligence: Final Report, 2002 http://revofneq.treasury.gov.au
2! Introduction Report of the Review of the Law of Negligence at 1.1, available online at
http://revofneg.treasury.gov.au/content/home.asp, accessed 21 May 2006

22 Although the Ipp Review Panel recommended that its recommendations should be incorporated in a
single statute to be enacted in each jurisdiction (Recommendation 1, Review of the Law of Negligence
Second Report, released on 2 October 2002, available online at
http://revofneg.treasury.gov.au/content/home.asp, accessed 21 May 2006), unfortunately this did not
happen. For a helpful comparative evaluation of the extent to which the Ipp Report recommendations
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is New South Wales, where, in his press release following the introduction of
the Civil Liability Amendment (Personal Responsibility) Act 2002 (NSW) on 3
September 2002, the Premier said: “The overwhelming principle behind the
new laws is people must take personal responsibility for their actions. We

need to restore personal responsibility and diminish the culture of blame.”

However, there is a need for balance. Justice Ipp has warned of the “dark side
to the idea of personal responsibility” as follows:

When taken to extremes, the notion of personal responsibility perverts
the concept of the modern compassionate society. Personal
responsibility is used to argue for abolition of or severe reductions in
government programmes for health, education and equal opportunity. It
is the catchcry of those who wish to make significant reductions in social
welfare, who wish to have freedom to act with commercial rapacity, to
pollute and mislead. Personal responsibility, used in this way, is opposed
to the concept of an inter-dependent and mutually co-operative

community®.

In the context of the liability of social hosts, specific provisions in the Civil
Liability Acts now state the consequences of a plaintiff's intoxication in relation
to duty, standard of care and the apportionment of liability as between the
plaintiff and defendant on account of the plaintiff's contributory negligence —
these provisions mandate that people take personal responsibility for their
own actions, though the approach is not uniform. In New South Wales, for
example, intoxicated plaintiffs are disentitled from being awarded damages

unless the court is satisfied that the same harm would have occurred even if

have been enacted across the country see: D Butler, ‘A comparison of the adoption of the Ipp report
recommendations and other personal injuries liability reforms’ (2005) 13(2) Torts Law Journal 203
The Honourable Justice David Ipp, “Personal Responsibility in Australian Society and Law: Striving
for Balance” Edited version of Oration delivered at Annual Scientific Meeting, Australian and New
Zealand College of Anaesthetists, Perth, WA on 1 May 2004, available online at
http://www.lawlink.nsw.gov.au/lawlink/Supreme_Court/Il_sc.nsf/pages/SCO _ipp010504, accessed 21
May 2006. An edited version of this speech has been published in Quadrant: D Ipp “Taking
Responsibility” (2004) September Quadrant 16
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the person had not been intoxicated®*. In relation to such provisions, Dietrich

has commented that:

Privileged defendants or disentitled plaintiffs tend to undermine the
application of, and underlying moral precepts for, general principles of
fault-based liability (where such fault causing harm to a plaintiff can be
established). Further, the existence of absolute ‘no-duty’ rules prevents
courts from weighing up competing values, such as the (potential)
plaintiff’'s obligation to take responsibility for his or her own safety, and
the (potential) defendant’s obligation to consider the wellbeing of others
when going about his or her day to day conduct. If some classes of
defendants can irresponsibly disregard others’ welfare and yet escape
liability, the law may fall into disrepute. Similarly, when a brief lapse in
‘personal responsibility’, such as a minor failing to regard one’s own
safety, precludes any recovery on the part of a plaintiff, then the
punishment this imposes (and the corresponding protection of the
‘fortuitous’ defendants, irrespective of their moral culpability) suggests a

very one-sided, black and white view of ‘personal responsibility’>.

2. Establishing a Duty of Care in Novel Cases

In many respects the tort of negligence is the last outpost of the welfare state. There
have been changes over recent decades in the expectations within Australian society
about persons accepting responsibility for their own actions. Such changes in social
attitudes must be reflected in the identification of duty of care for purposes of the law of
negligence. The recent authoritative statements in [the High Court] give greater
emphasis, in the development of the law of negligence, to the acceptance by

individuals of a personal responsibility for their own conduct, than may have been given

24 Civil Liability Act 2003 (NSW) s50. For a comparative evaluation see: D Butler, ‘A comparison of
the adoption of the Ipp report recommendations and other personal injuries liability reforms’ (2005)
13(2) Torts Law Journal 203

% J Dietrich “Duty of Care under the Civil Liability Acts” (2005) 13 TLJ 17 at 20. See also Dietrich at
who cites good Samaritans, volunteers and road authorities as examples of “no duty” defendants and
parents of unplanned children, criminals, intoxicated plaintiffs and plaintiffs engaging in dangerous
recreational activities as examples cited of disentitled plaintiffs. For a comment in the context of
intoxicated plaintiffs see B Madden “No Duty — The possibility of Injustice” (2006) 3 (1) Australian
Civil Liability 11



in the past?.

Negligence is essentially a unitary concept and “each element can only be
defined in terms of the others and each element is a related part of an
integrated part of an integrated whole?’.” In Graham Barclay Oysters Pty Ltd v
Ryan; Ryan v Great Lakes Council; State of New South Wales v Ryan?®

Justice Kirby said:

There are certain "standard questions” that dissect the composite
notion of common law liability in negligence. Relevantly, those
guestions analyse the concept in terms of: (1) the duty of care; (2) the
scope of the duty; (3) the breach; and (4) the causation of damage.
Although these issues are commonly considered separately, it has
been pointed out many times that "each element can be defined only in
terms of the others" and, for example, that "the actual nature of the
damage suffered is relevant to the existence and extent of any duty to
avoid or prevent it". These words teach an important lesson. Excessive
analysis and undue intellectual subdivision of what is basically a unitary
concept can lead a decision-maker into over-sophisticated elaboration
of a notion that is, at its heart, a reflection of practicality and common
sense. Long ago and far away, Oliver Wendell Holmes Jr said,
correctly, that "the general foundation of legal liability in
blameworthiness, as determined by the existing average standards of

the community, should always be kept in mind®"

2.1 Current High Court approach

% Christopher Reynolds v Katoomba RSL All Services Club Limited [2001] NSWCA 234 per
Spigelman CJ at [26]

" Harold Luntz “Turning Points in the Law of Torts in the last 30 years” (2003) 15 ILJ 1 at 5; see also
Derrington "Theory of negligence advanced in the High Court of Australia” (2004) 78 ALJ 595 at 599

28 [2002] HCA 54 (5 December 2002), http://www.austlii.edu.au/au/cases/cth/HCA/2002/54.html,
accessed 19 May 2006

2 at [360] footnotes omitted


http://www.austlii.edu.au/au/cases/nsw/NSWCA/2001/234.html
http://www.austlii.edu.au/au/cases/cth/HCA/2002/54.html

Since the demise of proximity as a “unifying rationale” to determine when a
duty of care may arise in a novel fact situation, following cases such as Hill v
Van Erp*® and Esanda Finance Corporation Ltd v Peat Marwick Hungerfords
(Reg)*®, the High Court, in Sullivan v Moody®, in a joint judgment absent
Justice Kirby, discussed the appropriate approach to determining whether a
duty of care is owed in such cases. Although a necessary precondition to
finding a duty, the court has agreed that reasonable foreseeability alone is not
enough for a duty of care to arise in a novel situation®". The modern approach
is to consider a range of salient features to determine whether a duty should
be imposed. These considerations include power and control and vulnerability
in the sense of an inability to protect oneself from the consequences of the
defendant’s actions. Professor Luntz has commented on the court’s current

approach as follows:

“A few years ago, a five-member bench in Sullivan v Moody, was able
for once to speak with a single voice. It told us how not to apply the test
for duty of care in novel negligence situations and to abandon the
framework that Kirby J had derived from the jurisprudence of the House
of Lords. Since then the court appears to have consigned that issue to
the category of will-o'-the-wisp and, apart from Kirby J, to have given up
the search for a workable test entirely. In Cattanach some members of
the majority thought that they were applying well-established principle
and that there was little role for policy, whereas the dissentients, who are
usually the ones calling most vigorously for the application of principle,
resorted to policy arguments of various sorts. Perhaps it is time for the
court to recognise, as Jane Stapleton recently argued to it, that principle
and policy are not really distinguishable and to embrace its necessary

role as law-maker more openly>2.”

%0 (2001) 207 CLR 159

*1 Sullivan v Moody (2001) 207 CLR 562 at 576 [42] per Gleeson CJ, Gaudron, McHugh, Hayne and
Callinan JJ

%2 Harold Luntz “Round Up of Cases in the High Court of Australia in 2003” (2004) 12 TLJ 1 at 10-11
(footnotes omitted)


http://www.lexisnexis.com.ezp02.library.qut.edu.au/au/legal/frame.do?tokenKey=rsh-20.35873.72942151279&target=results_DocumentContent&parent=docview#06-15011FN059#06-15011FN059
http://www.lexisnexis.com.ezp02.library.qut.edu.au/au/legal/frame.do?tokenKey=rsh-20.35873.72942151279&target=results_DocumentContent&parent=docview#06-15011FN059#06-15011FN059
http://www.lexisnexis.com.ezp02.library.qut.edu.au/au/legal/frame.do?tokenKey=rsh-20.35873.72942151279&target=results_DocumentContent&parent=docview#06-15011FN059#06-15011FN059
http://www.lexisnexis.com.ezp02.library.qut.edu.au/au/legal/frame.do?tokenKey=rsh-20.35873.72942151279&target=results_DocumentContent&parent=docview#06-15011FN059#06-15011FN059
http://www.lexisnexis.com.ezp02.library.qut.edu.au/au/legal/frame.do?tokenKey=rsh-20.35873.72942151279&target=results_DocumentContent&parent=docview#06-15011FN059#06-15011FN059

2.2 General or specific duties of care? Personal Responsibility and the

Negligence Framework

Although there is not one uniformly accepted test as to when a duty of care
will arise, it seems that a majority of the High Court currently favours a
"generalised" duty of care as opposed to compartalising duty into specific fact

situations®. In this context, in Harriton v Stephens®* Justice Kirby noted that:

Primarily, the duty of care issue is concerned with the directness of the
association between the injurer and the injured. In Donoghue v
Stevenson, Lord Atkin stated that "there must be, and is, some general
conception of relations giving rise to a duty of care". In Neindorf v
Junkovic, | proffered three reasons why enquiries relating to the duty of
care should, as Lord Atkin indicated, be made at a relatively general
level of abstraction. These were that (1) the duty concept is already
overworked and unduly complex; (2) particularising the duty of care to
too great a level of specificity carries with it the risk of eliding questions
of law and fact; and (3) making specific enquiries at the duty stage
subverts the traditional structure of the cause of action in negligence,
which is designed to pose increasingly specific questions as each

successive element falls for decision.

There are additional reasons supporting this approach. Lifting
considerations relating to the breach and damage elements into the duty
element of the tort threatens the continued relevance of the duty of care
in the negligence context. For this reason, it is important to avoid
unnecessarily conflating the different components of the cause of action.
Furthermore, defining the content of the duty of care to an excessive
degree would diminish the precedential value of decisions on duty.
Decisions that cast duties of care in narrow terms are of limited
assistance to litigants and to judges in future cases. As a matter of

practicality, it is desirable that determinations on points of law be framed

* Vairy v Wyong Shire Council [2005] HCA 62 per McHugh J at [20]-[32], Hayne J at [118], Gleeson
CJ & Kirby J at [2], [6]; cf. Gummow J [58]-[64]. See now Civil Liability Act 2002 (NSW) s5B; Civil
Liability Act (QId) s9.

% [2006] HCA 15

10
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with a sufficient degree of generality to make them useful in later cases
where the facts are necessarily different but where the concepts will

necessarily be the same®*

The level of abstraction at which the notion of personal responsibility is
considered affects the plaintiff's prospects of success — is personal
responsibility to be considered at the stage of duty, scope of duty, breach, the
normative limb of causation or as traditionally has occurred, in the context of
the defence of contributory negligence? In this respect, commentators have
suggested that the decision in Cole v South Tweed Heads Rugby League
Football Club Ltd*®, rests on the “values of individual autonomy, privacy and
responsibility” trumping “principles of compensation, loss-spreading, welfare-
maximisation and collective responsibility” and “provides confirmation of the
direction of the court’s jurisprudence [as] a contraction in the law of
negligence, as “the last outpost of the welfare state™*’. Lifting consideration of
personal responsibility beyond its traditional place in the negligence analysis

shifts the outcome towards all or nothing rather than apportioned, liability.

In the context of the appropriate place for consideration of personal
responsibility in the occupiers liability cases concerning obvious risks, in

Neindorf v Junkovic®, Justice Kirby made the following observation:

Entrants might (like the respondent in the present case) be momentarily
distracted. The occupier will generally have more time and occasion to
consider issues of risk and safety than short-term entrants. Further, a
danger of placing so much emphasis on suggested obviousness is that, in
a given case, it will distort proper consideration of a defence of

contributory negligence. It will take that factor of alleged carelessness on

% at [69] — [70] (footnotes omitted)

% 12004] HCA 29

¥ R Dixon and J Spinak “Common Law Liability of Clubs for injury to Intoxicated Patrons: Cole v
South Tweed Heads Rugby League Football Club Ltd” (2004) UNSWLJ 8186, cited by G Orr and G
Dale “Impaired Judgments? Alcohol server liability and ‘personal responsibility” after Cole v South
Tweed Heads Rugby League Football Club” (2005) TLJ 103 at 104

%8 [2005] HCA 75

11



the part of the plaintiff up into the negation of a breach of duty, instead of

reaching it at the conclusion of conventional negligence analysis.

The mischief of this approach, which is spreading like wildfire through the
courts of this land and must be arrested if proper negligence doctrine is to
be restored, is that it can effectively revive the ancient common law
position so that effectively, contributory negligence, of whatever
proportion, becomes again a complete defence to an action framed in
negligence and debars that action. That consequence would reverse the
universal enactment of apportionment legislation. That legislation
recognises that, in many cases, a plaintiff's inadvertence or momentary
carelessness is much less significant in the responsibility for accidents
than a defendant's indifferent neglect of considerations of accident

prevention which are substantially the defendant's own obligation.>*

3. Commercial Host Liability

Everyone knows at the outset that if the consumption continues, a stage will be
reached at which judgment and capacity to care for oneself will be impaired, and even

ultimately destroyed entirely for at least a period*.

Although it initially appeared that Australian courts might look favourably upon

claims against commercial hosts**, recent decisions*?, and in particular the

¥ At [73] - [74]

0 Cole v South Tweeds Rugby League Football Club Ltd [2004] HCA 29 per Callinan J at [131]

“ See for example, Johns v Cosgrove (1997) 27 MVR 110 and Rosser v Vintage Nominees Pty Ltd
(1998) 20 SR (WA) 78, discussed G Orr and G Dale “Impaired Judgments? Alcohol server liability and
‘personal responsibility” after Cole v South Tweed Heads Rugby League Football Club” (2005) TLJ
103 at 104, fn 2 and 3.

“2 For example: Desmond v Cullen (2001) MVR 186 (appellant collided with a pedestrian, about 700
metres from hotel where he’d been drinking most of the night. Appellant’s insurer sought indemnity or
contribution from publican. Held: licensee’s duty to its patrons was not confined to boundaries of hotel
and encompassed not serving an apparently inebriated patron and taking reasonable steps for patron’s
safety. But no breach as did not display sufficient signs of intoxication even though evidence that blood
alcohol content would have exceeded 0.25, he fell asleep while in a shout and that he displayed
“wobbly foot” when leaving hotel. In any event, offers of assistance home from fellow drinkers would
have discharged the hotel’s duty. Further, a causal link between the plaintiff’s state and the collision
was not proven on the facts) and Parrington v Hotelcorp Pty Ltd (2003) 39 MVR 268 (plaintiff
suffered serious injuries in a single vehicle accident after having been drinking at several venues,
including for three hours in two separate stints at the defendants’ hotel. Several hours after the crash
plaintiff’s blood alcohol content was 0.118. Held: no liability even though manager lent her money
(some of which was used to drink at the hotel), she was known to be a seasoned drinker and was
obviously affected by alcohol during her second stint at the hotel. The trial judge concluded (at 275): “I

12



High Court decision of Cole v South Tweeds Rugby League Football Club
Ltd*® have held commercial hosts not liable in negligence for injuries arising

following a person’s consumption of alcohol at their premises.
3.1 Cole v South Tweed Heads Rugby League Football Club Ltd

In Cole v South Tweed Heads Rugby League Football Club Ltd** the plaintiff,
Mrs Cole, went to the defendant club for a champagne breakfast at around
9.30am one morning. She continued drinking in the hotel all day and was
ultimately refused service at about 3pm because of her intoxicated state.
Shortly before 6.00pm she was ejected from the club. Mrs Cole bluntly
refused the club’s offer to call her a taxi or provide transport home in the club
courtesy bus, and she elected to leave with two newly acquired male friends.
At about 6.20pm she was run down by a motor vehicle, having wandered onto

a road. After the accident Mrs Cole’s blood alcohol content was 0.238.

The trial judge found that the driver of the vehicle was negligent and also held
the club liable for continuing to serve Mrs Cole when she was intoxicated. The
driver’s liability was assessed at 30%, the club’s liability at 30% and Mrs

Cole’s contributory negligence at 40%*°.

The club’s appeal to the New South Wales Court of Appeal was successful*®.
The leading judgment was delivered by Ipp AJA (with whom Heydon and
Santo JJA agreed). Justice Ipp considered that the voluntary act of drinking
until intoxicated is to be regarded as a deliberate act taken by a person

exercising their autonomy, for which that person should carry personal

do not think the defendants . . . had a duty to protect the plaintiff from the consequences of her own
inebriation but if they did [the plaintiff’s inebriation was not] proved to have reached the stage where
reasonable steps should have been taken for her ‘safety’. Although it is probable that the plaintiff had
passed the ‘legal limit” I am not satisfied she had reached that state of intoxication where she no longer
had the use of her physical or intellectual facilities such that the staff at the hotel were guilty of a
breach of the Liquor Act [in selling or supplying to an intoxicated person].” Discussed G Orr and G
Dale “Impaired Judgments? Alcohol server liability and ‘personal responsibility” after Cole v South
Tweed Heads Rugby League Football Club” (2005) TLJ 103 at 107.

“3[2004] HCA 29

44 [2004] HCA 29

5 (2001) 33 MVR 159

46 (2002) 55 NSWLR 113

13



responsibility in law. After noting that it was not possible for the club to have
known the extent of Mrs Cole’s intoxication, he held that the law should not
recognise a duty of care to protect persons from harm caused as a result of
becoming intoxicated following a deliberate and voluntary decision on their
part to drink to excess. The club owed Mrs Cole only the ordinary general duty
of care owed by an occupier to a lawful entrant, which was held not to extend
to refusing alcohol to a patron who is intoxicated, unless the intoxication

rendered that person ‘completely incapable of any rational judgment’®’.

The High Court dismissed Mrs Cole’s appeal, by a 4-2 majority*®. Although all
majority judges decided that there was no breach of duty, Justices Gummow
and Hayne, in a joint judgment, specifically declined to decide whether or not
there was a duty of care owed by those who sold alcohol to their patrons®,
finding that even if there had been a duty of care, the club had discharged its
duty by offering to provide a courtesy bus or a taxi. Gleeson CJ and Callinan
J, in separate judgments, held that no duty of care arose in the
circumstances, relying particularly on notions of personal responsibility and

autonomy® and that even if there had been a duty of care, he would have

“7(2002) 55 NSWLR 113 at [197]
“8 [2004] HCA 29; Heydon J did not sit, as he had considered the matter in the New South Wales Court
of Appeal. For a detailed analysis see G Orr and G Dale “Impaired Judgments? Alcohol server liability
and ‘personal responsibility” after Cole v South Tweed Heads Rugby League Football Club” (2005) 13
Torts Law Journal 103 at 108-111

9 [57], [81]. Their Honours did however point to a variety of considerations which would make
formulation of the duty difficult: see for example [66] and [69]. For example Gummow and Hayne JJ
said at [66]: “First, what exactly is meant by serving the appellant alcohol? Does it encompass or is it
limited to, selling alcohol which it is known the appellant will consume? Does it extend to selling to
others alcohol which it is suspected that the appellant will consume? How is the club to control what
other patrons may do with bottles of alcohol which the club sells them? Given the uncertainties about
how and from whom the appellant obtained alcohol during the second half of the day, these are
questions that go directly to the formulation of the duty which is said to have been breached.” And at
[69] “What level of intoxication is said to be relevant? Does it mean not lawfully able to drive a motor
car? ... Does intoxicated mean, as the Primary Judge held, ‘Loss of self control or judgment which is
more than of minor degree’? If that is so, many drinkers will arrive at that point after very little
alcohol.”

%0 per Gleeson CJ at [12] —[14], [18]; Callinan J at [121], [131]. Gleeson CJ at [14]: “On the whole
people are entitled to act as they please, even if this will inevitably lead to their own death or injury.
This principle gives effect to a value of the law that respects personal autonomy. It is not without
relevance to ask what the appellant says the respondent should have done by way of monitoring and
controlling her behaviour. Whatever exactly it might have been, it would seem to involve a fairly high
degree of interference with her privacy, and her freedom of action. A duty to take care to protect an
ordinary adult person who requests supply from risks associated with alcohol consumption is not easy
to reconcile with the general principle that people are entitled to do as they please, even if it involves a
risk of injury to themselves.” Justice Callinan noted at [131] that: “Everyone knows at the outset that if
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found that the Club had met its obligations under such duty by offering to

provide the plaintiff transport home from the Club®*.

In particular, Chief Justice Gleeson considered that personal responsibility
was relevant to the determination of both the duty and breach questions. The
consequence of shifting consideration of personal responsibility to the duty
and breach stages was determinative of the outcome; liability was denied
altogether. The actions of Mrs Cole in failing to take reasonable care for her
own safety were thus not considered as contributory negligence for the
purpose of apportioning blame between her and the club in the assessment of
damages; given the finding of no liability, this was unnecessary. His Honour
said:

The consequences of the appellant's argument as to duty of care
involve both an unacceptable burden upon ordinary social and
commercial behaviour, and an unacceptable shifting of responsibility

for individual choice. The argument should be rejected.

Even if there were a duty on the respondent to take reasonable care to
protect the appellant from the risk of physical injury resulting from
careless behaviour in consequence of excessive consumption of
alcohol, the evidence does not establish failure to take reasonable

care.

At the level of breach, as at the level of duty, it is material to consider
that the appellant was a healthy, mature woman who, for her personal

enjoyment, decided to embark upon a drinking spree®?.

Similarly, Justice Callinan said:

the consumption continues, a stage will be reached at which judgment and capacity to care for one self
will be impaired, and even ultimately destroyed entirely for at least a period.”, and concluded at [121]
that “The voluntary act of drinking until intoxicated should be regarded as a deliberate act taken by a
person exercising autonomy for which that person should carry personal responsibility in law.”

>! See for example Callinan J at [125]

%2 at [18]-20]
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| am also of the opinion that in general - there may be some exceptional
cases - vendors of products containing alcohol will not be liable in tort for
the consequences of the voluntary excessive consumption of those
products by the persons to whom the former have sold them. The risk
begins when the first drink is taken and progressively increases with
each further one. Everyone knows at the outset that if the consumption
continues, a stage will be reached at which judgment and capacity to
care for oneself will be impaired, and even ultimately destroyed entirely

for at least a period>>.

The dissenting judges, Kirby and McHugh JJ found that the club owed a duty
of care in the circumstances. Justice McHugh founded the duty of care on the
position of the Club as the occupier of premises>*, did not think that imposing
a duty was impractical or burdensome as it was reasonable to require a club
to observe patrons and assess whether further drinking would create a real
possibility of harm®®, and was of the view that the duty was not discharged by
the offer of transport home as abusive refusal of the offer was the very thing
to be expected in the circumstances®. Similarly, Justice Kirby derived the
duty from occupier’s liability®’, pointed to the propensity for alcohol to deny a
consumer the capacity to make reasoned choices, and noted that the law of

negligence protects vulnerable persons®, especially given the commercial

%8 at [131]
5 at [31] - [34]

% McHugh J said at [36]: “Nor is it to the point that alcohol affects persons differently and that it is
often very difficult to judge the extent to which a particular person is affected by liquor. Clubs, hotels,
restaurants and others are held to the standard of reasonableness, not mathematical precision. It may be
an axiom of business management that you can’t manage what you can’t measure. But in this area of
management control, precise measurements are not required. It is not a question of whether the plaintiff
had a blood alcohol reading of 0.11 or 0.15 or some other figure. It is a question of whether a
reasonable licensee, having the opportunity to observe a customer, would think that further drinking by
the customer might give rise to a real possibility that the customer would suffer harm.” See also Justice
Kirby at [108} who was of the view that had the police been called they would properly have taken the
plaintiff in hand, put her off the premises and insisted on her taking the proffered transport home.

> Justice McHugh said at [43]: “In the present case, Mrs Cole’s abusive rejection of management’s
transport offers was just the kind of response that might be expected to flow from the Club’s breach of
duty in permitting her to continue to drink alcohol on the Club’s premises. Her refusal of the offers of
transport, therefore, no more broke the causal link between the Club’s breach of duty and her injury
than the voluntary act of the thief breaks the causal chain between a security company’s breach of duty
and the plaintiff’s loss from theft.”

> At [91]

%8 at [104]-[109]
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interests of the club in attracting patrons to the club with a view to making a
profit>®.

Both McHugh and Kirby JJ were opposed to Gleeson CJ and Callinan J's
emphasis on the notions of personal responsibility and autonomy as primary

reasons to deny a duty®®. Justice Kirby said:

Their Honours’ reasons are, with respect, repleat with expressions
reflecting notions of free-will, individual choice and responsibility. ...
whatever difficulties free-will assumptions pose to the law in normal
circumstances, such assumptions are dubious, need modification and
may ultimately be invalidated having regard to the particular product
which the Club sold or supplied to patrons such as the appellant,
namely alcoholic drinks. The effect of that product can be to impair,
and eventually to destroy, any such free-will. This fact imposes clear
responsibilities upon those who sell or supply the product in
circumstances like the present to moderate the quantity of the supply;
to supervise the persistent sale or supply to those affected; and to
respond to and ameliorate the consequences of such sale or supply
where it is clear that the recipient has consumed enough of the
product to be in a temporary state of inability to take proper care for

his or her own safety®’.

His Honour continued:

* [91]-[93]
% McHugh J said at [38]: “Nor does the autonomy of Mrs Cole enter into the issue of breach of duty. It
is a central thesis of the common law that a person is legally responsible for his or her choices. The
common law regards individuals as autonomous beings who are entitled to make, but are legally
responsible for, their own choices. But like all common law doctrines, there are exceptions. One of the
most important is that a person will seldom be held legally responsible for a choice if another person
owes the first person an affirmative duty of care in relation to the area of choice. ... hence a Club that
has breached its duty to protect a member from harm resulting from intoxication cannot automatically
escape liability for a member’s injury because the member voluntarily consumed the alcohol.” For an
interesting discussion of the assumptions and statements made in judgements about society and societal
values, the nature of the world and human and institutional behaviour, see: Kylie Burns “The Way the
éll\lorld Is: Social facts in High Court negligence cases” (2004) 12 Torts Law Journal 215

At [90]
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Either this Court accepts the law imposes a duty of care on those in
effective control in such circumstances (the Club and its employees)
or it transfers responsibility solely to a person whose capacity to
exercise responsibility has been repeatedly and seriously diminished
over a very long time ... if responsibility — even partial — is imposed on
the Club by the law of negligence a message is sent that control is not
just a formal duty imposed on the Club and its officers by Parliament
[by the Registered Clubs Act 1976] and by statutory offences unlikely
to be prosecuted often. A holding of liability and negligence would
reinforce such duties by visiting civil consequences that would sound
in direct liability to the injured, with the resulting increase in insurance
premiums that might stimulate a desirable change of culture and
conduct. The Club’s eventual response to the appellant’'s conduct can
be seen for what it was; an instance of too little, too late. By their
decision, the majority of this Court tolerate and perpetuate this state
of affairs. | dissent from their view. It is not a concept of the law of tort
that | hold.

The rejection of this appeal will reinforce indifference and belated
informal offers of transport by a Club where proper standards of
reasonable care require a significantly more prompt and higher
standard of attention to the case of such a vulnerable individual. Until
that higher standard is imposed by the law, including the common law
of negligence, purveyors of alcoholic liquor will continue to gather
significant profits with no substantial economic contribution to the

occasional victims who are injured as a result, such as the appellant.

As a matter of principle, the result in this appeal is contrary to my view
of the operation of the Australian common law of negligence. The
case joins an increasing number of decisions where judgments of
negligence in favour of plaintiff's at trial are taken away not by
statutory deprivation but by Appellate Courts endorsed by this Court,
despite the advantages the Trial Judge has in calculating all of the

evidence relevant to the multifunctional assessment of the existence
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of a duty of care and to the commonsense assessment of whether

breach of that duty caused the plaintiff damage®?.

Although both Chief Justice Gleeson and Callinan J acknowledged that there

n63 n64 [ 65

may be “some circumstances”’, or “extraordinary”>" or “exceptional”> cases
in which a duty may arise, it would seem that following Cole a commercial
host will not generally be held to owe specific duties to voluntary adult patrons
who have become intoxicated, either to deny service or arrange a safe

journey home.

However, examples of circumstances in which a duty might be held to arise
include where alcohol is served to persons who are clearly underage or
known alcoholics, especially where such groups are targeted. The reason for
this is that in such cases the commercial host would have knowledge of the
patron’s propensity and the commercial host has placed him or her in a

situation of danger®.

In the Court of Appeal decision in South Tweed Heads Rugby League
Football Club v Cole®’ Ipp AJA said:

It may be that where a person is so intoxicated as to be completely
incapable of any rational judgment or of looking after himself or herself,
and the intoxication results from alcohol knowingly supplied by an
innkeeper to that person for consumption on the premises, the scope of
the duty of care of the innkeeper will be extended to require reasonable

steps to be taken for the protection of the intoxicated person®.

62 3t [104] - [109]. It would seem that this statement is still law after the Civil Liability Act intoxication
provisions which relate to duty and standard of care (s49 Civil Liability Act 2002 (NSW) and s49 Civil
Liability Act 2003 (QId)) as these provisions refer to the plaintiff’s intoxication, not that of another
person.

% Gleeson CJ at [17]

% Callinan J at [121]

% Callinan J at [131]

% Gleeson CJ at [17]

¢7(2002) NSWLR 113

88 At 146 [197]; cf Kirby J in the High Court decision at [84]: “A problem with the consumption of
alcohol, persisted with beyond small quantities, is that it has a capacity to destroy the ability of the
consumer to make reasoned choices, to observe proper self protection and to behave in a civil and
rational way.”
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While it may be that in New South Wales the effect of this statement is now
abrogated by s49 Civil Liability Act 2002 (NSW)®°, given that the comparative
Queensland section, s46 Civil Liability Act 2003 (QIld) does not apply to

licenced premises this argument may still be open in Queensland.
3.2 Injury to patrons and others on the premises

Although Cole held, on its facts, that a commercial host was not liable for
injury to a patron after leaving the premises, commercial hosts have been
held liable for injuries suffered by patrons and others on the premises,
generally on the basis of occupiers liability and particularly knowledge of
circumstances giving rise to a need to protect patrons from a risk’°. For
example, in Lanahmede Pty Ltd v Koch”, the plaintiff was at the defendant’s
hotel after having attended a work Christmas ‘break-up’, but was found not to
have been affected by alcohol. There had been violent incidents at the hotel
earlier in the day. When the plaintiff attempted to intervene in an altercation
between a drunken work colleague and another patron, he was injured when
a concrete sleeper slipped and landed on him. The Full Court of the South
Australian Supreme Court held that the plaintiff had established liability on

ordinary occupiers’ liability principles. Justice Bleby noted that:

The content of that duty of care must be informed by the fact that
patrons will, from time to time, become affected by liquor and may
become subject to aggressive, disorderly or offensive behaviour. The
duty extends to taking steps to ensure that reasonable precautions are
taken to ensure the safety from physical harm of those who may become

so affected’?.

% see D Villa “Annotated Civil Liability Act 2002 (NSW), Thomson LawBook Co 2004 at [6.49.010].
0 anahmede Pty Ltd v Koch [2004] SASC 204; O’Meara v Dominican Fathers [2003] ACTCA 24
Cf. Brophy v Dawson [2004] QSC 372; http://www.austlii.edu.au/au/cases/qld/QSC/2004/372.html
(plaintiff injured by another patron whose intoxication or aggression was not evident); see also
Livermore v Crombie [2005] QSC 367 (not liable on facts as no knowledge)

112004] SASC 204

72[2004] SASC 204 at [2] per Bleby J. See also at [35] per Gray J
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3.3 Injury to Third Parties?

In other jurisdictions, such as Canada, commercial hosts have been held
liable where an intoxicated patron injures an innocent third party after leaving
the premises. For example, in Stewart v Pettie® the court indicated that
commercial hosts owe a duty to third parties injured by the actions of
intoxicated patrons since it is “a logical step to move from finding that a duty
of care is owed to patrons of the bar to finding that a duty is also owed to third
parties who might reasonably be expected to come into contact with the

patron, and to whom the patron might pose a risk’.”

It remains to be seen, however whether a commercial host will be held liable
in such circumstances in this country, especially given the reluctance of the
High Court to follow the Canadian authorities in Cole”™, and issues relating to
normative causation which may be raised’®. Furthermore, if notions of
personal responsibility are considered at the duty stage, as occurred in Cole,

it appears less likely that a duty will be found to exist.
4. Intoxication and the Civil Liability Acts”’

The Civil Liability Acts contain various provisions relating to the consequences
of intoxication, with respect to liability and damages awards. It is important to
note, given the genesis of these provisions in notions of personal
responsibility, that such provisions will generally only apply where the person
injured is intoxicated. Thus, the common law (subject to the provisions relating
to negligence actions generally) will continue to apply in relation to the liability

of commercial and social hosts where the person injured is not intoxicated ’®.

®11995] 1 SCR 131; (1995) 121 DLR (4™) 321

™ at [28]; discussed JW Neyers and U Gable “Canadian Tort Law since Cooper v Hobart: Part 1”
(2005) 13 TLJ 302 at 308.

7> See for example Callinan J at [132]

76 see for example Hunter Area Health Service v Presland [200] NSWCA 33

™ This discussion will only consider the New South Wales and Queensland legislation. For a helpful
comparative evaluation of the extent to which the Ipp Report recommendations have been enacted
across the country see: D Butler, ‘A comparison of the adoption of the Ipp report recommendations and
other personal injuries liability reforms’ (2005) 13(2) Torts Law Journal 203

8 see D Villa “Annotated Civil Liability Act 2002 (NSW)” Thomson Law Book, 2004 at [6.49.010]
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4.1 Duty and Standard of Care

In Romeo v Conservation Commission (NT)’®, the High Court held that a
defendant was not required to take special protective measures to safeguard
visitors to a recreational park from an obvious risk of falling off a cliff, even if
some of the visitors to the park may foreseeably have been intoxicated and

thus unable to perceive the risk.

Section 49 of the Civil Liability Act 2002 (NSW) reinforces the finding in
Romeo by providing that the plaintiff's intoxication, of itself, is not relevant in
the determination as to whether a duty of care arises, nor does it increase the
standard of care. Intoxication is very broadly defined in section 48 as being
any person under the influence of alcohol or drugs, whether or not taken for
medicinal purposes and whether or not lawfully taken®. In relation to the
extension of the definition of intoxication to drugs taken for medicinal
purposes on a doctor’s prescription, it has been noted that “it is difficult to
justify exempting a hospital from taking special care for a patient when the
hospital knows that the side effects of a prescribed drug are to make the

patient drowsy, or aggressive, or unbalanced®.”

Section 46 of the Civil Liability Act 2003 (Qld) is expressed in identical terms
to section 49 of the Civil Liability Act 2002 (NSW), with the signifcant
difference that s46(2) of the Civil Liability Act 2003 (QId) does not affect a
liability arising out of conduct happening on licensed premises; therefore the
common law relating to commercial hosts is unaffected in Queensland®.
Further, in Queensland intoxicated is more narrowly defined in the schedule 2

Dictionary to mean that the person is under the influence of alcohol or a drug

79(1998) 192 CLR 431

8 For a discussion see D Villa “Annotated Civil Liability Act 2002 (NSW) Thomson LawBook Co,
2004 at [6.48.010]. Villa notes that “under the influence” has been held to mean “ a disturbing of the
faculties, as disturbing of the balance of a man’s mind, or disturbing the quiet calm intelligent exercise
of faculties”: see also J Dietrich “Duty of Care under the Civil Liability Acts” (2005) 13 TLJ 17 at 9
8 Andrew Stone “The New Era of Civil Liability” paper presented at the Australian Lawyers Alliance
National Conference, Melbourne, October 2004 at 34

8 The corresponding New South Wales does not contain such a provision, therefore it would
presumably apply to commercial hosts.
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to the extent that the person's capacity to exercise proper care and skill is

impaired (author’'s emphasis).

4.2 Apportionment of Damages - Contributory Negligence
4.2.1 Contributory Negligence may be assessed at 100%

Following the Ipp Review Report Recommendation 31% the Civil Liability Acts
now give the court discretion to order that a plaintiff is 200% contributorily
negligent. For example, pursuant to s5S Civil Liability Act 2002 (NSW)
provides that a court may reduce damages by 100% by reason of contributory
negligence if it thinks it just and equitable to do so, with the result that the

claim for damages is defeated®*. Contributory negligence is not defined.

Section 24 of the Civil Liability Act 2003 (QId) is effectively in the same terms,
although contributory negligence is defined in the schedule 2 Dictionary by
reference to the definition in s10 Law Reform Act Qld 1995 which states in
s10(1) that “ If a person (the ‘claimant’) suffers damage partly because of the

claimant's failure to take reasonable care (‘contributory negligence’).”
4.2.2 Intoxicated Plaintiffs

Where the person injured is intoxicated, specific legislation has been
introduced whereby he or she is disentitled to various extents from recovering
damages. Pursuant to these provisions, the court may be prohibited from
awarding damages altogether, or may be required to presume contributory

negligence and apply a minimum reduction in the damages award.

8 Review of the Law of Negligence Second Report, released on 2 October 2002 at Chapter 8, available
online at http://revofneqg.treasury.gov.au/content/home.asp, accessed 21 May 2006

8 Section s5A provides that s5S does not apply to civil liability excluded by s3B. However, although
s3B(1)(d) limits the application of the Civil Liability Act 2002 (NSW) in the case of motor accidents,
s3B(2)(f) expressly provides that s49 applies to motor accidents. Cf. No exclusion for motor accidents
in Queensland legislation.
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These provisions were enacted notwithstanding express recommendations in
the Ipp Review Report to the contrary®. In relation to these matters, the Ipp

Review Panel made the following recommendation:

Accordingly, the Panel recommends that there be no provision that
certain conduct by plaintiffs attracts a minimum reduction for contributory
negligence. The Panel recommends that courts retain their wide
discretion to apportion damages in cases of contributory negligence. The
Panel further recommends that there be no provision that certain types
of conduct be presumed to amount to contributory negligence unless the
plaintiff can show that the conduct did not contribute in any way to the

death or injury suffered by the plaintiff®.

In particular, in relation to provisions which fix a minimum apportionment of
responsibility to the plaintiff where the plaintiff's contributory negligence
involves a certain type of behaviour, it was the Panel’s view that “any such
fixed reduction would be arbitrary and unprincipled, and could work injustice in

some cases®’.”

Section 50 of the Civil Liability Act 2002 (NSW) provides that a court is not
entitled to award damages for harm where a person’s capacity to exercise
reasonable care and skill for his or her own safety was impaired as a
consequence of intoxication, unless the court is satisfied that the same harm
would have occurred even if the person had not been intoxicated. Where the
injured person establishes that the harm would have occurred even if he or
she was not intoxicated, there is a presumption of at least 25% contributory

negligence, unless the court is satisfied otherwise.

Commenting on section 50, Dietrich has argued that the effect of s50 is to tip
the balance too far towards personal responsibility which may result in

injustice. He said:

8 Review of the Law of Negligence Second Report, released on 2 October 2002 at chapter 8, [8.14] -
[8.19], available online at http://revofneg.treasury.gov.au/content/home.asp, accessed 21 May 2006.

% at8.19

¥ at 8.16
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This is one of the most problematic and potentially unjust provisions of
all the tort ‘reform’ legislation. Underlying it is a harsh and misconceived
notion of self-responsibility that suggests that once someone has
decided to consume alcohol or some other intoxicant, they must bear all
the causally connected consequences of such intoxication irrespective of
how negligent and outrageous a defendant’s conduct towards the
plaintiff. Subsection (2) appears to mandate that, provided the
intoxication is a ‘but for’ causative event®®, such that if the plaintiff had
not been intoxicated the accident would not have happened, the
defendant is absolved from all responsibility for his or her conduct, even
if such conduct is also a causative factor contributing to the accident. To
take an example: a mildly intoxicated plaintiff falls off a boat and into the
water. The seriously intoxicated defendant driver of the boat runs over
the plaintiff causing serious injury. Such a defendant will not be liable,
even if driving with gross negligence, if it can be shown that the
intoxication caused the plaintiff to stumble (eg, by fooling around on the
side of the boat). For in that case, the death or injury would not have
occurred, had the plaintiff not been intoxicated. Such a conclusion would
presumably follow even if the drunk defendant weaved the boat around
the water for 10 minutes in a vain attempt to rescue the plaintiff before
running over him or her. Further, subs (2) is problematic in that it
requires a plaintiff to show that the injury was ‘likely’ to have occurred if
the plaintiff had not been intoxicated. Does this replace a ‘more probable
than not’ onus of proof with some higher, more difficult test of probability
(such as ‘highly probable’)? Finally, subs (3) raises a presumption of
contributory negligence wherever a plaintiff was intoxicated, unless such
intoxication ‘did not contribute in any way to the ... injury’. The effect of
this section is to reverse the onus of proof (the defendant need not raise

the defence of contributory negligence, but merely needs to prove the

% In Russell v Edwards [2006] NSWCA 19 per Ipp JA at [40] — [42], the test of causation was one of
direct (proximate) cause.
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plaintiff's intoxication) and sets it at such a high standard that it will be

difficult to discharge®®.

The corresponding Queensland provision, s47 of the Civil Liability Act 2003
(Qld), does not go so far. Section 47 presumes contributory negligence where
the injured person was intoxicated (unless he or she establishes that the
intoxication did not contribute® to the breach of duty or that the intoxication
was not self-induced®®). In such a case, there is generally a minimum
reduction of 25%%, although it remains open to the court to find 100%
contributory negligence in the exercise of its discretion pursuant to s24 of the
Civil Liability Act 2003 (QId).

4.2.2.1 Judicial Consideration of s50 Civil Liability Act 2002 (NSW)

The construction and effect of s50 of the Civil Liability Act 2002 (NSW) was
considered in the recent decision of the New South Wales Court of Appeal,
Russell v Edwards & Anor®®. In that case the plaintiff, Ashley Russell, aged

16, attended a party at the home of the defendants, Mr and Mrs Edwards. He

8 ) Dietrich “Duty of Care under the Civil Liability Acts” (2005) 13 TLJ 17 at 26. See also Andrew
Stone “The New Era of Civil Liability” paper presented at the Australian Lawyers Alliance National
Conference, Melbourne, October 2004 at 36 who comments that “it is difficult to justify the removal of
judicial discretion to determine contributory negligence below 25%. All that is required for
“intoxication” is some influence of alcohol. Experts largely agree that, even at a blood alcohol level of
.02 or .03, the alcohol will have some minimal influence upon the drinker. Why should the onus be on
a plaintiff, with a blood alcohol level of .02, to demonstrate that there ought not to be a 25% reduction
for contributory negligence in circumstances where there has been gross negligence by the tortfeasor,
especially where it is the tortfeasor supplying the alcohol?2%”

% |t remains to be seen how the test of causation will be construed and whether a different test applies
to that under the corresponding New South Wales legislation, given the different language used. For
example, does this test mean that intoxication was not a factor at all, ie that accident would have
happened anyway even if the plaintiff was not intoxicated? Douglas, Mullins and Grant suggest that it
means ‘either played no part in the incident or was involuntary” and give the following example
“Consider the example of a claimant making his or her way home whilst intoxicated. Whilst the
claimant is walking safely on the footpath, he or she is struck by a vehicle driven by an inattentive
driver who loses control and the vehicle mounts the footpath. These circumstances would but the
presumption.” The authors cite Joslyn v Berryman (2003) 198 ALR 137 at 149 per McHugh J — the
test as to whether a party is guilty of contributory negligence is an objective one: at [47.2] that the term
“not self induced” means that the intoxication occurred illicitly or involuntarily for example by drink
spiking: RJ Douglas, GR Mullins and SR Grant “The Annotated Civil Liability Act 2003 (Qld)” Lexis
Nexis Butterworths 2004.

° Douglas, Mullins and Grant suggest that the term “not self induced” means that the intoxication
occurred illicitly or involuntarily for example by drink spiking: RJ Douglas, GR Mullins and SR Grant
“The Annotated Civil Liability Act 2003 (Qld)” Lexis Nexis Butterworths 2004 at [47.2].

% In the case of motor vehicle accidents, if certain requirements are met the minimum reduction is 50%
% [2006] NSWCA 19
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was permitted to drink a substantial quantity of alcohol — indeed, some was
provided to him by the defendants®. While intoxicated, he dived into the
shallow end of the back yard swimming pool, struck his head on the bottom

and suffered severe injury.

The trial judge, Sidis J, held that although Mr and Mrs Edwards had owed
Ashley a duty of care as occupier which they had breached by failing
adequately to supervise the party®. It was foreseeable that intoxicated 16
year olds could suffer injury around a swimming pool and that preventative

action to avoid harm (closing the pool area) should have been taken.

Her Honour distinguished the decision in Cole as follows:

In Cole the Court was considering the circumstances where a plaintiff
of mature years indulged in an over consumption of alcohol and
subsequently on different premises suffered injury. In my view the
circumstances of that case were sufficiently different to warrant

distinguishing it from the current circumstances.

The current circumstances involved the defendants entertaining on
their premises young persons who required, by reason not only of their
age but also by reason of the fact that they were permitted to consume
alcohol, a considerably greater degree of supervision than the
evidence established was made available to them. It is my considered
view that the defendants being in a position to control the activities on
their premises on that night were under an obligation, at law, to do so
and that they failed in that obligation. The risk to the plaintiff in
circumstances where alcohol and a swimming pool were involved, in
my view, were foreseeable. The risk was such that a reasonable
person in the position of the defendants ought to have recognised that

preventative action should have been taken. The preventative action,

% see paras [4] and [5]
% DCN1279 HAH-L, The District Court of New South Wales Civil Jurisdiction, Judge Sidis,
Newcastle, 23 November 2004, 165/03 Ashley James Russell v Mark and Joanne Edwards
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in my view, would have been to have closed the swimming pool. In
those circumstances on the ordinary common law basis the defendants

would be responsible to the plaintiff in negligence®.

Despite having “no hesitation in finding neglect on the part of the defendants”,
Her Honour was obliged to find that the defendants were not liable to pay

damages by reason of s 50%”. Justice Sidis observed:

S 50 denies recovery to a person when it is established that the person
at the time of the act or omission that caused his injury was intoxicated
to the extent that his capacity to exercise reasonable care and skill was

impaired.

| have already made a finding that the plaintiff's level of intoxication led

directly to his misjudging the depth of the pool when he dived into it and
thus to his injury. It appears therefore on the face of it that s 50 applies
to his circumstances. There are two exceptions set out in s50 of the Act

to the prohibition that is contained in that section.

The first is where it is established that the injury was likely to have
occurred even if the person had not been intoxicated. In my view that
has not been established in this case. One would not ordinarily
anticipate a risk that a 16 year old, having all his faculties, using a
backyard pool would misjudge the depth of the pool to the point where

he would suffer injury.

The second exception applies in circumstances where the Court is
satisfied that the intoxication was not self induced. The evidence was

that the plaintiff was fully aware of the consequences of alcohol and that

96

at 20-21
97 at 23. It should be noted that had she been able to make an award in favour of the plaintiff, Her
Honour would have assessed contributory negligence on the part of the plaintiff at 25% taking into
account that he was 16 and chose to consume alcohol and swim: at 32.
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he exercised his own free will in consuming the alcohol that he had been

allowed to bring to this party®®.

In relation to this outcome, Her Honour commented as follows:

In my view these consequences were not those that were considered
by those who drafted the legislation and | would seriously recommend
that those responsible for the legislation revisit the provisions of Part 6

of the Act in order to assess the harshness of its consequences®.

Sidis J noted some of the difficulties with the drafting of s50, echoed some of
the concerns in relation to such provisions which had previously been

expressed by the Ipp Review Panel in its Report. Her Honour said:

| have noted that there are no degrees of impairment specified in s 50
and there are no exceptions provided in that section for minors or for
persons inexperienced in the consumption of alcohol. Nor does it
appear to allow for circumstances where the impairment resulting in
intoxication is but one of a number of elements leading to the occurrence

of an incident causing injury®.

Ashley unsuccessfully appealed to the New South Wales Court of Appeal.
The judgment was delivered by Ipp JA, with whom Beazley JA and Hunt AJA
agreed. His Honour rejected the submission put on behalf of Ashley “that
intoxication is not self-induced when a person becomes intoxicated without
knowing how much alcohol would be needed to bring about this state” and
that “by reason of Mr Russell’s limited experience of drinking alcohol, he did
not know what quantity of alcohol he would have to imbibe before becoming

intoxicated'%.” Justice Ipp said:

In my opinion, the expression “self-induced” in s 50(5) of the Act is to be
equated with “voluntary” and, in my view, voluntariness will not be

negated by ignorance as to the quantity of intoxicating liquor required to

% at 21-22
% at 23
1005 ¢22
101 see [19]
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make the individual concerned intoxicated. | do not accept Mr Simpkins’s
argument as to the meaning of “self-induced”. | would add that there is
no suggestion in the evidence that Mr Russell came anywhere near the
degree of intoxication that affected his capacity to act voluntarily. | would

reject the submissions based on s 50(5)%.

The other submission put on behalf of Ashley, that s50(1) did not apply
because the act or omission which caused the injury was Mr Edwards’ lack of
supervision'®®, was also rejected, firstly because there was no evidence to

support this*®*

and secondly because the test of causation required
determination of the “direct” (or proximate) cause of the injury, that is the
effective or dominant or operative cause, which the trial judge had found to be

Ashley’s intoxication. Justice Ipp said:

In the light of the need to determine a single cause of loss in determining
“the act or omission that caused the death, injury or damage” for the
purposes of s 50(1), and taking account of the difficulties in finding a
single cause that would otherwise be inevitable, | am of the opinion that
that section must be construed as referring to “the act or omission that
directly caused the death, injury or damage”. In my opinion, “directly”, in

this sense is to be equated with “proximate”.

A direct (or proximate) cause in this sense is not the first, or the last or
the sole cause of the loss; it is the effective or dominant or operative

cause: Lasermax at [5]; see also the review of the authorities conducted

102 4t [21]. Such a construction of self induced intoxication accords with the definition of the term in
section 428A Crimes Act 1900( NSW) defines self induced intoxication as any intoxication self-induced
intoxication except intoxication that: (a) is involuntary, or (b) results from fraud, sudden or
extraordinary emergency, accident, reasonable mistake, duress or force, or (c) results from the
administration of a drug for which a prescription is required in accordance with the prescription of a
medical practitioner, a person authorised under the Nurses and Midwives Act 1991 to practise as a
nurse practitioner or a midwife practitioner, or dentist, or of a drug for which no prescription is
required administered for the purpose, and in accordance with the dosage level recommended, in the
manufacturer’s instructions. (The author acknowledges Bill Madden, National Practice Group Leader,
Professional Negligence, Slater & Gordon Lawyers for bringing this to her attention)

103 at [23]
104 at [29]
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in State Government Insurance Commission v Sinfein Pty Limited (1996)
15 WAR 434. On this basis, the Court may determine a single cause of
the death, injury or damage in accordance with principles that have long
been understood, including notions of commonsense: MarchvE & M H
Stramare Pty Ltd.

In my opinion, in the light of the findings by Sidis DCJ, the direct cause
of Mr Russell's injury was his intoxication. Her Honour found that his
level of intoxication was such that he was unable to make a proper
judgment concerning the depth of the water. This prevented him from
seeing and detecting the bottom of the pool. His intoxication, more than

anything else, caused his loss*®°.

Having found that the Court was not entitled to award damages, Justice Ipp
expressed “no opinion” on the issue as to whether Sidis DCJ correctly held
that Mr and Mrs Edwards owed a duty of care to Mr Russell which they had

breached®®.

It has been noted that “in circumstances not greatly different from Russell v
Edwards, an injustice might well arise when the court has so little scope for
balancing the competing wrongdoings of the parties, even where the plaintiff
is @ minor'®’.” The same commentator has suggested, however, that this
issue might be overcome in the application of the “not self induced” exception,
as a young child may not be held to be capable of giving a valid consent, as
opposed to the plaintiff in Russell v Edwards who though only aged 16 at the
time of the accident, had drunk alcohol on prior occasions'® and at least part
of the alcohol he consumed had been brought to the party by a friend

pursuant to a prior arrangement with him%.

105 at [40] - [42]

108 at [44]

97 Bill Madden “No Duty — The Possibility of Injustice” (2006) 3 (1) Australian Civil Liability Bulletin
11; see also Andrew Stone “The New Era of Civil Liability” paper presented at the Australian Lawyers
Alliance National Conference, Melbourne, October 2004 at 36. Similar issues may arise in cases
where the plaintiff is incapacitated.

108 see Sidis J at 18

109 see Sidis J at 15
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5. Social Host Liability

In Cole v South Tweed Heads'*° Chief Gleeson J said**:

It is possible that there may be some circumstances in which a supplier
of alcohol comes under a duty to take reasonable care to protect a
particular person from the risk of physical injury resulting from self-
induced intoxication. However, the appellant cannot succeed in this
case unless there is a general duty upon a supplier of alcohol, at least
in a commercial setting, to take such care. | do not accept that there is
such a general duty. | would add that, if there were, it is difficult to see
a basis in legal principle, as distinct from legislative edict, by which it
could be confined to commercial supply. When supply of alcohol takes
place in a social context, there may be a much greater opportunity for
appreciating the risks of injury, for monitoring the condition of the
consumer, and for influencing the consumer’s behaviour. In a social,
as in a commercial, context, the risk of injury associated with the
consumption of alcohol is not limited to cases where there is an
advanced state of intoxication. Depending upon the circumstances, a
guest who has had a few drinks and intends to drive home may be at
greater risk than a guest who is highly intoxicated but intends to walk
home. If there is a duty of the kind for which the appellant contends, it
would be the degree of risk associated with the consumption of alcohol,
rather than the degree of intoxication, that would be significant. In
many cases the two would go together, but in some cases they would

not.

There has been no decided case in this country where liability has been found

on the basis of a person’s status as a social host'**.

110 Cole v South Tweed Heads Rugby League Football Club Limited [2004] HCA 29, 15 June 2004

111 paragraphs 17-20

112 5ocial host liability was discussed, though held not to apply in Parissis v Bourke [2004] NSWCA
373; see also Jeffrey v Bailey [2004] NSWCA 373 (27year old plaintiff suffered quadriplegia while at
New Year’s party at the defendants” home after striking his head when he dove into the shallow portion
of the backyard swimming pool. In his claim against the homeowners, - in addition to failure to warn,
properly light, the nature and location of the party- he alleged failure to control the activities of the
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5.1 Injury to guests on the premises: Parissis v Bourke [2004] NSWCA
373

In Parissis v Bourke!*®

the appellants, Mr and Mrs Parissis agreed to allow
their eighteen year old son to host a barbecue party at their house for his
friends aged between 17 and 25. There was no specific supervision by Mr and
Mrs Parissis, although they did supply some light beer and food. Some guests
brought alcohol including champagne and spirits. The food was cooked on the
family barbeque, which was lit using charcoal bricks soaked in methylated

spirits; the barbecue had finished around 8pm.

Mr Parissis was not at home at all during the evening. Mrs Parissis was home
early in the evening, but went to a movie. When Mrs Parissis arrived home
from the movie, the guests were in the garage drinking. Mrs Parissis offered

to prepare some food, but the offer was declined. She then went to bed.

At about 2am the party group felt hungry and decided to cook some more
food on the barbecue. When attempts to relight the barbeque failed, several
drunken male guests threw methylated spirits on the embers, despite
warnings from other guests as to the dangers involved. An ensuing fireball
and explosion injured several bystanders, including the youngest guest, the

plaintiff.

At first instance the plaintiff was awarded $210,000 damages against the
householders for failure to supervise the lighting of the barbecue in the
context of the youthfulness of the gathering, the presence of alcohol, and the

fact that their son was not experienced in operating the barbecue.

guests, including the consumption of alcohol, in the context of a poolside party. The Court held at [48]
that the plaintiff was responsible for his own injuries; pool or no pool, there was no duty to supervise
adults at a private suburban party: discussed G Orr and G Dale “Impaired Judgments? Alcohol server
liability and “personal responsibility’ after Cole v South Tweed Heads Rugby League Football Club™
(2005) TLJ 103 at 113

11312004] NSWCA 373
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The Court of Appeal overturned the trial judge’s award, holding that Mr and

Mrs Parissis were not liable for the plaintiff's injuries. Justice Bryson (with

whom Mason P and Tobias JA agreed**) applied general occupiers’ liability

principles of foreseeability and the calculus of reasonable care for breach
purposes*®.

His Honour took into account, after considering Modbury Triangle Shopping

Centre Pty Ltd v Anzil**®, that the occupiers’ control had been diminished by

the unpredictability of the guests’ behaviour*!’. Justice Bryson said:

What excludes criminal behaviour from the occupier's responsibility is

not specifically its criminality but its extreme nature in relation to what the

occupier could reasonably foresee and should reasonably control. When

behaviour is extremely unlikely, extremely irresponsible or otherwise
extreme it may be beyond the limits of the occupier's responsibility
whether or not on close consideration it is subject to some criminal
sanction. Extreme behaviour cannot be reasonably foreseeable either
because 1) the risk is reasonably foreseeable but the maturation of the
risk depends on criminal behaviour; or 2) the risk is not reasonably

foreseeable because the maturation of risk depends on unpredictable

criminal behaviour. If behaviour is unpredictable, the harmful outcome of

the maturation of the risk may not be reasonably foreseeable. John

Karas' conduct was obviously extremely dangerous, and this must have

been obvious to him, and that in my mind is enough to place his conduct

outside the range of the occupiers' liability whether or not it is strictly
shown to have been criminal behaviour. The unpredictability of John
Karas' behaviour is one of the reasons, and is at the centre of the
reasons why a duty was not imposed, even if the risk of harm was

reasonably foreseeable™*.

114 Tobias JA, though agreeing with Bryson JA added some short observations of his own.
115 at [65]-[68].
6 (2000) 205 CLR 254 per Gleeson CJ at 265, 268 [26] to [34].

17 [56] — [60]
118 at [60]
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His Honour considered the United States and Canadian cases dealing with
“social host liability”, including Childs v Desormeaux **°, but found no

“persuasive material”'?

in those cases. Justice Bryson found that:

The appellants were not in any relationship with the guests which has
been or should be established by judicial authority to impose any special
duty or responsibility for the safety of the guests. | would categorise the
appellants as occupiers, but not as Social Hosts, in assigning a category
to their relationship with guests including the respondent. The Social
Host who invited guests to the party, and was present as the host, was
Angelo Parissis. There is no established relationship of Social Host and
guests in Australian negligence law, so the distinction is of no real
importance. The ordinary social controls which, with a high degree of
effectiveness, inhibit irresponsible behaviour were present in the form of
a group of other adults who were known to John Karas, who were in a
position to observe and warn, and who did so. The appellants were in no
better position to observe and warn than the young adults who were
present; and indeed John Karas was in just as good a position to
understand and avoid the danger, even if unwarned, as anyone else
who was present. His conduct went past a limit of grossly careless,
irresponsible and criminal behaviour control of which by others is not

required by the law of negligence**.

His Honour concluded:

“Considering that the guests were a group of young adults . . . the

[householders’] conduct did not involve a reasonably foreseeable risk of

19 At [61]-[63].

120 ot [64] . He said at [63]: “Childs v Desormeaux is interesting for its address to a number of
considerations which would arise if the law in this area were to be developed, although the address is in
the context of the authoritatively established tests in Anns v. Merton London Borough Council [1978]
AC 728, City of Kamloops v. Nielsen [1984] 2 SCR 2 and Stewart v. Pettie [1995] 1 SCR 131, (1995)
121 DLR (4th) 222 for determining the existence of a duty of care.” He concluded at [64]:” While |
acknowledge and appreciate counsel's industry and assistance, | do not finally find any persuasive
material in the extensive references to North American law.”

21 At [72]
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injury to the guests as a class or the respondent as one of them. . . .
Barbecue parties with liquor attended by young adults occur in their
hundreds all over Australia every evening; the perception that the
activity, supervised or unsupervised by older adults, is one involving a
foreseeable risk of personal injury is, in my opinion, an entirely wrong

perception®??.

Justice Tobias, agreed with Justice Bryson, concluding that Mr and Mrs
Parissis “did not owe a duty of care to the respondent to supervise the
activities of the party-goers at the time of the accident or, if they did have a
generalised duty of care, they were not in breach of it at that time*?3.” His

Honour made the following additional comments*?*:

In [69] his Honour considered that there was no such risk. In [70] his

Honour refers to the fact that barbeque parties with liquor attended by
young adults occur in their hundreds all over Australia every evening.
The perception that their activity, supervised or unsupervised by older
adults, was one involving a foreseeable risk of personal injury is in his

Honour’s opinion, entirely wrong.

It is in the context of his Honour’s findings in [69] and [70] that, in my
opinion, current community expectations become relevant. Such
expectations would not generally countenance the imposition, on pain
of paying substantial damages, of legal responsibility on the parental
occupiers of domestic premises who permit one of their offspring to
host a party of young adults of or over the age of 18 years. This is
particularly so in the present case which involved conduct on the part
of one of the guests that was not, by any stretch of the imagination,

reasonably foreseeable.

122 at [69] - [70]
123 At [10]
24 At [6] - [9]

36



The only possible exception to the foregoing — and it is doubtful —
would be some form of supervision to ensure that those affected by
alcohol did not drive given the reasonably foreseeable risk that if they
did they might injure themselves or others. | say this is doubtful
because the consumption of liquor, even strong liquor, by those of or
over the age of 18 years is both legal and, as his Honour observes,
commonplace in the social context which currently prevails. It may well
be that the community expects such consumers to be responsible for
their own conduct when it comes to the consumption of alcohol at a

private function in the host’s home.

As observed by Bryson JA, this issue is both complex and unresolved
in both the United States and Canada. Nevertheless, in my opinion the
community does not generally expect the host or the owner/occupier of
the home to bear even that responsibility, the burden of which would
inevitably result in social functions where alcohol is served becoming a
thing of the past. The increased insurance premiums on public liability

policies would inevitably see to that.

Justices Bryson and Tobias, like Chief Justice Gleeson and Justice Callinan
before them in Cole, therefore considered that the notions of autonomy and
personal responsibility were important considerations in assessing liability. It
seems therefore, following Parissis, and given the regular occurrence of
backyard barbecues involving alcohol consumption and their perceived
significance to Australian culture, where guests are of full age and capacity,
absent special circumstances, liability will generally be assessed according to
ordinary occupiers liability principles, subject to relevant Civil Liability Act
provisions. In particular, it appears that in such circumstances a finding that
harm is foreseeable may not generally be made*?*. The position will be
different where the social host has knowledge of, and the ability to control, a
risk of harm.

125 G Orr and G Dale “Impaired Judgments? Alcohol server liability and “personal responsibility” after
Cole v South Tweed Heads Rugby League Football Club* (2005) TLJ 103 at 113
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The obvious case where a duty to supervise may arise is where an occupier
condones or encourages under age drinking at a social function in his or her
home®?®. Another situation where a duty of affirmative action may be imposed
on social hosts may be where a host knows that a sexual assault by one

guest on another is liable to occur, especially if alcohol is involved*?’.

5.2 Injury to third parties? Childs v Desmoreaux Supreme Court of
Canada [2006] SCC 18

On 5 May 2006, the Supreme Court of Canada handed down its much
anticipated decision concerning social host liability in Childs v Desmoreaux*?®.
In that case, the defendants, Zimmerman and Courier hosted a BYO new
year’s eve party. At the party, one of the defendants, Desormeaux became
intoxicated and drove his vehicle home. His car crossed over the centre line
and collided with the car in which the plaintiff was a passenger. The plaintiff
was severely injured. The evidence indicated that although the defendant
hosts knew of Desormeaux’ drinking history and previous convictions for drink
driving, they did not have actual knowledge of either his level of impairment
when he left the party or that he intended to drive. The plaintiff brought an

action in negligence against the defendant hosts.

The trial judge considered that although the requirements of foreseeability and

proximity were satisfied'?

, ho duty should arise on account of policy
considerations, particularly because of the burdens associated with
discharging such a duty and the view that the imposition of a duty was a

matter for the legislature®*.

126 G Orr and G Dale “Impaired Judgments? Alcohol server liability and ‘personal responsibility” after
Cole v South Tweed Heads Rugby League Football Club” (2005) TLJ 103 at 113

at 114

127G Orr and G Dale “Impaired Judgments? Alcohol server liability and ‘personal responsibility” after
Cole v South Tweed Heads Rugby League Football Club’* (2005) TLJ 103 at 113; citing Sv S
(unreported, NSW CA, 17 July 1998, BC9803230.

128 12006] SCC 18, available online at
http://scc.lexum.umontreal.ca/en/2006/2006scc18/2006scc18.html, accessed 25 May 2006

129'In Canada, the to determine whether a duty of care exists in novel fact situations, the courts apply a
modified Anns test, ie the risk must be foreseeable, proximity must be established and there must be no
policy consideration which would limit or negate a prima facie duty of care: Cooper v Hobart [2001] 3
SCR 537; (2001) 206 DLR (4™) 193 (SCC); noted (2002) 118 LQR 22; discussed JW Neyers and U
Gable “Canadian Tort Law since Cooper v Hobart: Part 1” (20005) 13 TLJ 302

130,(2002) 217 DLR (4™) 217 (Ont SCJ)
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The Ontario Court of Appeal dismissed the plaintiff's appeal***, concluding
that the liability of social host liability was a new category of negligence and
not an extension of commercial host liability or the principle in Donoghue v
Stevenson. The court considered that neither the host’s knowledge of the
defendant driver’s propensity to consume large amounts of alcohol or his
previous convictions for drink driving were sufficient to create a relationship of
proximity. It was not enough to prove that the hosts should have known that
the guest was intoxicated and intending to drive, actual knowledge was
required*?. Actual knowledge was required because the allegation of breach
was one of nonfeasance and the hosts did not have statutory control. The

court said:

“The person sought to be held liable must be implicated in the creation of
the risk. In this case, the social hosts did not assume control over the
supply or service of alcohol, nor did they serve alcohol to Desormeaux

when he was visibly impaired**3.”

The Supreme Court of Canada dismissed an appeal from this decision. The

judgement was delivered by Chief Justice McLachlin.

Her Honour held that the case before her was a novel duty case because it
was not possible to extend the duty owed by commercial hosts to the social
host situation**. This was because commercial hosts enjoy advantages over
social hosts in relation to monitoring alcohol consumption — it is easier for

them, there are expectations that they will and they are being paid for the

131 (2004) 239 DLR (4™) 61 (Ont CA)

132 (2004) 239 DLR (4™) 61 (Ont CA) at [52]

133 (2004) 239 DLR (4™) 61 (Ont CA) at [75]. JW Neyers and U Gable “Canadian Tort Law since
Cooper v Hobart: Part 1” (2005) 13 TLJ 302 at 309 have commented that the hosts were implicated in
the creation of the risk, and that the case was not one of “pure” nonfeasance (no risk creating activity)
but rather “pseudo nonfeasance” (inaction after innocent creation of risk), adopting the terminology of
EJ Weinrib “Duty to Rescue” (1980) 90 Yale LJ 247. The authors go on to comment that if the case is
pure nonfeasance, then the property occupier exception to the misfeasance doctrine, as set out in
Goldman v Hargrave [1967] 1 AC 645, ought to apply so that liability attaches to occupiers for the
escape of risks which they neither created nor exacerbated but when the risk could be eliminated or
reduced by the occupier using reasonable care.

134 At [23]
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service'®. Also, the sale and consumption of alcohol is strictly regulated —
commercial hosts operate in a different context to social hosts**®. Finally, the
contractual nature of the relationship between commercial host and patron is

very different to that between social host and guest™®’.

5.2.1 Foreseeability

There was no duty in this case for two reasons, first, injury to others in this
case was not foreseeable on the facts*®. This was because though he was
known by the hosts to be a heavy drinker, it was not established on the
evidence that Desmoreaux was displaying signs of intoxication before he left
the party. Secondly, this was a case of nonfeasance rather than misfeasance,
and the case was not one of the recognised exceptions where a duty of

affirmative action may arise™°.
In relation to the issue of foreseeability, Her Honour said:

The question of foreseeability is complicated by ambiguity in the findings
of the trial judge. The trial judge found that Mr. Desormeaux would be
showing “obvious signs of impairment” (at para. 73), but did not find that
the hosts in the circumstances knew, or ought to have known, that Mr.
Desormeaux was too drunk to drive. The risks of impaired driving, and
their consequences for motorists and their passengers, are well known.
However, if there is no finding that the hosts knew, or ought to have
known, that the guest who was about to drive was impaired, how can it
be said that they should have foreseen that allowing him to drive might

result in injury to other motorists?*%°

... Given the absence of evidence that the hosts in this case in fact knew

of Mr. Desormeaux’s intoxication and the fact that the experienced trial

35 At [18]
38 At [19] - [21]
BT At [22]
138 At [27] - [30]
139 At [31] - [42]
190 At [28]
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judge himself declined to make such a finding, it would not be proper for
us to change the factual basis of this case by supplementing the facts on
this critical point. | conclude that the injury was not reasonably

foreseeable on the facts established in this case®*!.

It would seem that the court adopted quite a particular test of foreseeability at
the breach stage, rather than following the traditional approach of simply
asking at the duty stage the general question as to whether the plaintiff was
foreseeable'*?. The question should have been simply: ” Is it reasonably
foreseeable that if a host of a party acts negligently and allows his/her guests
to get drunk and drive home, a third party might be injured? Yes or No?” The

answer is obviously “yes™*3.

5.2.2 Nonfeasance

Even if the evidence had supported a finding of foreseeability, no duty arose
because the wrong alleged was a failure to act or nonfeasance in

circumstances where the was no positive duty to act.

Chief Justice McLachlin held:

In this case, we are concerned not with an overt act of the social hosts,
but with their alleged failure to act. The case put against them is that
they should have interfered with the autonomy of Mr. Desormeaux by
preventing him from drinking and driving. It follows that foreseeability

alone would not establish a duty of care in this case™**.

11 AL [30]

142 Foreseeability gradually moves from the general to the particular as one moves from duty to breach
to remoteness: Minister Administering the Environment and Assessment Act 1979 v San Sebastian Pty
Ltd [1983] 2 NSWLR 268 per Glass JA at 295-6. At the duty stage the foreseeability question require
foreseeability of the plaintiff; at breach it involves foreseeability of damage and at the remoteness stage
foreseeability of damages suffered by the plaintiff

143 Comments of Professor Lewis Klar, ODG list 9/5/06

144 At [32]
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As the circumstances were not within one of the three recognised exceptions,
no positive duty would be imposed on social hosts. These three exceptional
cases were: first where a defendant intentionally attracts and invites third
parties to an inherent and obvious risk that he or she has created or

controls'**; second where there is a paternalistic relationship of supervision

and control, such as parent child or teacher student**®; and third where the
defendant exercises a public function or engages in a commercial enterprise
that includes implied responsibilities to the public at large™*’.

The common features of these exceptions were identified by McLachlin CJ to
be risk enhancement and control (material implication by the defendant in the
creation of the risk or his or her control of a risk to which others have been

invited)*®; autonomy (concern for the autonomy pf persons affected by the

positive action proposed)**®; and reasonable reliance (reasonable expectation

that reasonable precautions will be taken to eliminate a risk)*.

In relation to personal responsibility and autonomy, Her Honour said:

A person who accepts an invitation to attend a private party does not
park his autonomy at the door. The guest remains responsible for his or
her conduct. Short of active implication, a host is entitled to respect the
autonomy of a guest. The consumption of alcohol, and the assumption
of the risks of impaired judgment, is in almost all cases a personal
choice and an inherently personal activity. Absent the special
considerations that may apply in the commercial context, when such a
choice is made by an adult, there is no reason why others should be
made to bear its costs. The conduct of a hostess who confiscated all
guest’s car keys and froze them in ice as people arrived at her party,
releasing them only as she deemed appropriate, was cited as

exemplary. This hostess was evidently prepared to make considerable

5 At [35]
148 At [36]
W7 At [37]
18 At [38]
19 At [39]
150 At [40]
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incursions into the autonomy of her guests. The law of tort, however, has
not yet gone so far*>'.

In this case there was no evidence that anyone relied on the hosts to monitor

guests’ intake of alcohol or prevent intoxicated guests from driving. While, in

the commercial context, it is reasonable to expect that the provider will act to

protect the public interest, the same cannot be said of the social host, who

neither undertakes nor is expected to monitor the conduct of guests on behalf

of the public*®?.

Chief Justice McLachlin therefore concluded:

| conclude that hosting a party at which alcohol is served does not,
without more, establish the degree of proximity required to give rise to a
duty of care on the hosts to third-party highway users who may be
injured by an intoxicated guest. The injury here was not shown to be
foreseeable on the facts as found by the trial judge. Even if it had been,
this is at best a case of nonfeasance. No duty to monitor guests’
drinking or to prevent them from driving can be imposed having regard to
the relevant cases and legal principles. A social host at a party where
alcohol is served is not under a duty of care to members of the public
who may be injured by a guest’s actions, unless the host’'s conduct

implicates him or her in the creation or exacerbation of the risk*®3.

6. Concluding Comments

One thing is clear, by a combination of a major change in judicial attitudes, led by the High
Court, and wide-ranging legislative change, the imperial march of the tort of negligence has
been stopped and reversed. New categories of liability, which were a feature of recent decades,

are now less likely to emerge™*.

151 At [45]

152 At [46]

193 AL [47]

154 1) Spielman “Negligence and insurance premiums: Recent changes in Australian law” (2003) 11
TLJ1at12
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Where adults — persons of full age and capacity — have voluntarily engaged in
social activities, including drinking alcohol, at licenced premises or in
someone’s private home, and are injured on the premises or on their way
home, there has been a judicial reluctance in Australia to impose specific
duties and liability in negligence on their hosts, unless general occupier law
principles would allow recovery®®®. These decisions have been explained by
commentators as examples of “values of individual autonomy, privacy and
responsibility” trumping “principles of compensation, loss-spreading, welfare-
maximisation and collective responsibility” and providing “confirmation of the
direction of the court’s jurisprudence [as] a contraction in the law of
negligence, as “the last outpost of the welfare state™*®. The provisions in the
Civil Liability legislation which disentitle intoxicated persons or mandate a
minimum contributory negligence have reduction have enshrined such
considerations in legislation'®’. There is debate as to whether these

provisions are necessary or go too far.

Where persons other than those who have been drinking at licenced premises
or at a function in someone’s private home, are injured on the premises,
liability may arise on the basis of general occupiers’ liability principles, on the

basis of knowledge and control**®,

In relation to injuries to third parties which occur off the premises and are
caused by those who have been engaged in drinking at a commercial or
social host’s premises, there is no Australian high court authority. In Canada,
while commercial hosts have been held liable in negligence in such cases, the

Supreme Court of Canada has recently held that a social host does not owe a

13° The restrictive approach to liability in negligence of commercial hosts was indicated in Cole v

South Tweed Heads Rugby League Football Club Ltd™® , cf the findings of Sidis J at trial on the
common law position in Russell v Edwards, but note Ipp JA’s specific expression of “no opinion” on
this i ssue on appeal: [2006] NSWCA 19 at [44].

158 R Dixon and J Spinak “Common Law Liability of Clubs for injury to Intoxicated Patrons: Cole v
South Tweed Heads Rugby League Football Club Ltd” (2004) UNSWLJ 8186, cited by G Orr and G
Dale “Impaired Judgments? Alcohol server liability and ‘personal responsibility” after Cole v South
Tweed Heads Rugby League Football Club” (2005) TLJ 103 at 104

57 Russell v Edwards [2006] NSWCA 19

158 1n a commercial host context see: Lenahmede Pty Ltd v Koch [2004] SASC 204; Livermore v
Crombie [2005] QSC 367; in relation to social hosts see Parissis v Bourke [2004] NSWCA 373 (no
liability as no knowledge or control)
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duty in such cases on the basis of no foreseeability on the facts of the case,
but in any event also nonfeasance and the absence of affirmative duties of
action absent exceptional circumstances'*®. The Canadian Supreme court
held:

A social host at a party where alcohol is served is not under a duty of
care to members of the public who may be injured by a guest’s actions,
unless the host’s conduct implicates him or her in the creation or

exacerbation of the risk*®°.

The application of the principles in the determination as to whether a duty
of care was owed indicate a strong focus on notions of autonomy, privacy
and personal responsibility as opposed to imposing broader obligations on
social hosts to look out for others. The balance was tipped in favour of

personal responsibility at the duty stage of the negligence analysis.

Liguor licencing laws have been enacted to promote responsible drinking and
minimise the harmful effects of excessive consumption of alcohol by imposing
responsible services practices on licencees'®. Of course there are no such
regulations in relation to the private consumption of alcohol. Reasonable
minds may differ as to whether there is a need to provide additional civil
sanctions in the form of damages awards as an incentive for compliance with
these regulations and their underlying rationale to promote public health and
safety, and also to compensate those who suffer injury as a consequence of
the excessive the consumption of alcohol*®?. In relation to this issue Orr has
commented:

159 Childs v Desmoreaux 2006 SCC 18

10 At [47]

181 Eor a discussion of the incidence and effect of alcohol related injury and issues relating to alcohol
regulation see: A Hamad “The Intoxicated Pedestrian: Tortious Reflections” (2005) 13 Tort L Rev 14
at 15-17; P Watson “You’re Not Drunk If you can Lie on the Floor Without Holding On — Alcohol
Server Liability, Duty, Responsibility and the law of Torts” (2005) 11 JCULR 108 at 109 — 111; G Orr
and G Dale “Impaired Judgments? Alcohol server liability and ‘personal responsibility’ after Cole v
South Tweed Heads Rugby League Football Club (2005) TLJ 103 at 114-117; G Orr “Is an innkeeper
her brother’s keeper? The liability of alcohol servers” (1995) 3 TLJ 239 at 243-244

162 £ example it has been reported that Dr Tim Stockwell, deputy director of the National Centre for
research into the prevention of Drug Abuse, and David Crosbie, chief executive officer of the Alcohol
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These regulatory developments in server practice are obviously positive.
However, the defendant-friendly shift in the common law runs askew, if
not in contradiction, to these developments. The New South Wales
Department of Gaming and Racing, for instance, states that the thrust of
the ‘No More. It's the Law’ campaign is to ‘reinforce the fact that the
onus is on licensed venues to ensure liquor abuse does not occur in the
first place’. In responding to signals from the community and politicians
about the ‘personal responsibility’ of the individual drinker, the common
law courts seem to have neglected their role of reinforcing the

responsibility of the liquor industry*2.

In its report, “Better Routes to Redress” the Better Regulation Task Force®*
concluded:

We recognise that the “compensation culture” is a very controversial issue,
but it is one we feel needs to be debated. Those with grievances need a
system of redress that provides them with effective remedies; whilst those
without should be kept out of the system. It is important for us to realise that
we have to take responsibility for our own actions — and not seek someone

else to blame when things go wrong*®°.

As to where the balance should be set, there will always be room for debate.
Once again Justice Ipp has made a valuable contribution to the debate. He
has said:

and Other Drugs Council have both called for civil liability: see G Orr “Is an innkeeper her brother’s
keeper? The liability of alcohol servers” (1995) 3 TLJ 239 at 243

163 G Orr and G Dale “Impaired Judgments? Alcohol server liability and ‘personal responsibility” after
Cole v South Tweed Heads Rugby League Football Club™ (2005) TLJ 103 at 105; see also P Watson
“You’re Not Drunk if you can lie on the floor without holding on — Alcohol server liability, duty,
responsibility and the law of torts” (2005) 11 JCULR 109

184 The Better Regulation Task Force is an independent advisory group established on 1997. Members,
appointed in the first instance for two years, are unpaid. They come from a variety of backgrounds -
from large and small businesses, citizen and consumer groups, unions and those responsible for
enforcing regulation - and all have experience of regulatory issues. The Chair, appointed initially for
three years in April 2002, is David Arculus. Officials from the Regulatory Impact Unit in the Cabinet
Office provide support for the Task Force. The Task Force's terms of reference are: "To advise the
Government on action to ensure that regulation and its enforcement are proportionate, accountable,
consistent, transparent and targeted."

165 http://www.brtf.gov.uk/docs/pdf/betterroutes.pdf at page 4
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A properly balanced position is difficult to achieve. Proponents of
extreme views are vociferous in their support of their side and in
their condemnation of the other. Nevertheless, the judiciary is well
aware of the conflict and the need to establish a new equilibrium.
Although individual cases may at times seem out of kilter, the trend
seems clear. There is a strong desire to create a society where
there is a communal obligation to provide proper care for those in
need of assistance, but where there is also due regard for the
values of striving for excellence, independence of spirit, self-
reliance and personal responsibility for one’s own actions. | am

optimistic that this is being achieved°®.

188 The Honourable Justice David Ipp “Personal Responsibility in Australian Society and Law: Striving
for Balance” - Edited version of Oration delivered at Annual Scientific Meeting, Australian and New
Zealand College of Anaesthetists, Perth, WA on 1 May 2004 Available online at
http://www.lawlink.nsw.gov.au/lawlink/Supreme_Court/ll_sc.nsf/pages/SCO ipp010504, accessed 21
May 2006
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APPENDIX A:

THE TRUTH ABOUT THE AMERICAN PLONKER?®’

Stella Liebeck®® (79) was trying to add cream to her coffee while she was a
passenger in a stationary car. The spillage was her fault but she could not
have expected the consequences:

* the coffee was served at 880C (1900F). Any temperature above 650C
(1490F) will cause serious burns;

» there had been 700 prior complaints against this super-heated coffee;
McDonald’s:

* knew of the risk of severe burns from its coffee;

» decided not to warn customers of the risk despite knowing most of their
customers would not recognise it;

* knew its coffee was not fit for consumption as served; and

« did not intend to change its policies in the light of the evidence at trial.
Although hospitalised for 8 days and disabled for 2 years with third degree
burns, Mrs Liebeck did not want to litigate but McDonald’s refused to refund
her $10,000 medical expenses. The jury awarded $200,000 compensatory
damages and $2.7million punitive damages. The court reduced this to
$160,000 and $480,000 respectively.

187 Source: “Better Routes to Redress” Report of Better Regulation Task Force (UK), May 2004.
Auvailable online at: http://www.brtf.gov.uk/docs/pdf/betterroutes.pdf. See also G Orr and G Dale
(2005) 13 Torts Law Journal 103 at 124

168 Stella inspired the Stella Awards http://www.stellaawards.com.
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APPENDIX B:

EXTRACT FROM FINAL REPORT REVIEW OF THE LAW OF
NEGLIGENCE'®®

8. Contributory Negligence, Assumption of Risk and Duties of

Protection

Terms of Reference

1. Inquire into the application, effectiveness and operation of common law
principles applied in negligence to limit liability arising from personal

injury and death, including:

(@)  contributory negligence; and

(b)  allowing individuals to assume risk.
3. In conducting this inquiry, the Panel must:

(@) develop and evaluate proposals to allow self assumption of risk

to override common law principles;

(b) consider proposals to restrict the circumstances in which a person

must guard against the negligence of others.

Contributory negligence

8.1In relation to claims for negligently-caused personal injury and death,
contributory negligence is failure by a person (typically the plaintiff) to take
reasonable care for his or her own safety, which contributes to the harm

the person suffers.

189 Extracted from Review of the Law of Negligence Second Report, released on 2 October 2002,
available online at http://revofneg.treasury.gov.au/content/home.asp, accessed 21 May 2006

49


http://revofneg.treasury.gov.au/content/review2.asp
http://revofneg.treasury.gov.au/content/home.asp

8.2 Legislation in all Australian jurisdictions provides for the ‘apportionment’ of

damages (that is, reduction of the damages to which the plaintiff is
entitled) when a person has been contributorily negligent. We shall refer to
this legislation as the ‘Apportionment Legislation’. Under the
Apportionment Legislation, the court has a very wide discretion to reduce
the plaintiff's damages to the extent the court considers just and equitable
having regard to the plaintiff's share of responsibility for the harm suffered.
Essentially, the court’s discretion is exercised by comparing the degree of
culpability of the defendant with that of the plaintiff. The defendant’s
negligence is compared to the contributory negligence of the plaintiff.
Regard is had to the degree to which each departed from the requisite
standard of care and to the relative causative importance of the conduct of

each.

8.3 Because the apportionment of damages under the Apportionment

Legislation is essentially an evaluative exercise involving a comparison of
degrees of fault and causal contribution, an appeal court will not lightly
interfere with the apportionment of damages decided by a trial judge or

jury. 170

8.4 In the context of this Review, the Panel considers that there are three

guestions about the current law relating to contributory negligence and the

apportionment of damages that deserve attention:

a) Should the standard of care applicable to contributory negligence be

the same as that applicable to negligence?

b) Should particular types of contributorily negligent conduct attract a

minimum reduction of damages fixed by statute?

c) Should the law allow apportionment for contributory negligence in such
a way as to deny the contributorily negligent person any damages at

all?

170

Liftronic Pty Limited v Unver (2001) 179 ALR 321.

50



8.5Although these questions arise in relation to the law of negligence
generally, we shall discuss them only in the context of claims for personal

injury and death.
The same standard of care

8.6 The basic principle underlying the defence of contributory negligence is
that people should take reasonable care for their own safety as well as for
that of others. Contributory negligence is an objective concept that refers
to the care that the reasonable person in the plaintiff's position would have

taken for his or her own safety.

8.7 Should the law allow people to take less care for their own safety than it
requires others to take for their safety? This question concerns the
standard of care applicable to contributory negligence. Should the
standard of care applicable to contributory negligence be the same as that
applicable to negligence? Another way of putting this question is to ask
whether the standard of care applicable to victims of the negligent conduct
of others should be different from that applicable to the negligent person

merely because they are victims?

8.8 We have explained that the negligence calculus provides a framework for
deciding what precautions the reasonable person would have taken to avoid
harm to others and, hence, what precautions the defendant could reasonably
be expected to have taken (paragraph 7.8). Although it is rarely used in this
way, the calculus can also provide a framework for deciding what precautions
the plaintiff could reasonably be expected to have taken for his or her own
safety. The common factor is the reasonable person. This is the basis for the
view that there is only one standard of care, namely that of the reasonable
person, and that it is common to both negligence and contributory

negligence.*"

8.9Nevertheless, it might also be said that the standard of care should be

determined on the basis that people can reasonably expect others to take

n Commissioner of Railways v Ruprecht (1979) 142 CLR 563 per Mason J at 571-3.
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more care for their safety than those same people are expected take for
their own safety. Under this approach, victims of the negligence of others

are treated differently merely because they are victims.

8.10 In the opinion of the Panel, there is in the Australian community today a
widely-held expectation that, in general, people will take as much care for
themselves as they expect others to take for them. This is an application of
the fundamental idea that people should take responsibility for their own
lives and safety, and it provides powerful support for the principle that the
standard of care for negligence and contributory negligence should be the

same.

8.11 Leading textbook writers have asserted that in practice, the standard of
care applied to contributory negligence is lower than that applied to
negligence despite the fact that, in theory, the standard should be the
same.'? There is a perception (which may reflect the reality) that many
lower courts are more indulgent to plaintiffs than to defendants. In some
cases judges have expressly applied a lower standard of care for
contributory negligence.*”® This may result, for example, in motorists being
required to keep a better lookout than pedestrians. In the Panel’s view, this

approach should not be supported.

8.12 It is important to note that applying the same standard of care to
contributory negligence as to negligence does not entail ignoring the
identity of the plaintiff or the nature of the relationship between the plaintiff
and the defendant. If, for instance, the defendant was an adult and the
plaintiff was a child, applying the same standard of care to the plaintiff as
to the defendant would not entail treating the plaintiff as an adult (any
more than it would entail treating the defendant as a child). Again, if the
defendant was a teacher and the plaintiff was a pupil, or the defendant

was an employer and the plaintiff was an employee, it would be perfectly

12 G. Williams, Joint Torts and Contributory Negligence (1951), 353-4; J.G. Fleming, The Law
of Torts, 9" edn (1998), 466.

1 Commissioner of Railways v Ruprecht (1979) 142 CLR 563 per Murphy J 577-8;

Cocks v Sheppard (1979) 25 ALR 325; Watt v Bretag (1982) 56 ALJR 760; Pollard v Ensor [1969]
SASR 57, Evers v Bennett (1982) 31 SASR 228.
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consistent with applying the same standard of care to both parties to take
account of the fact (for instance) that there is a relationship of authority
between teacher and child, or that employees typically have less control
over the work environment than employers. The requirement to apply the
same standard of care in dealing with the issue of contributory negligence
as is applied in dealing with that of negligence means only that the plaintiff
should not be treated differently from the defendant merely because the
plaintiff is the person who has suffered harm. It would not, for instance,
involve ignoring the fact that of the two parties, the defendant was in the
better position to avoid the harm. But the mere fact that a person has
suffered harm, rather than inflicted it, says nothing about that person’s
ability, relative to that of the inflicter of the harm, to take precautions to

avoid it.

8.13 In the view of the Panel, a legislative statement setting out the

approach to be followed in dealing with the issue of contributory
negligence, emphasising that contributory negligence is to be measured
against an objective standard of reasonable conduct, stating that the
standard of care applicable to negligence and contributory negligence is
the same, and establishing the negligence calculus as a suitable basis for
considering contributory negligence, could discourage the tendency of
courts to be overly indulgent to plaintiffs when apportioning damages for

contributory negligence.

Recommendation 30

The Proposed Act should embody the following principles:

(@)

(b)

The test of whether a person (the plaintiff) has been contributorily
negligent is whether a reasonable person in the plaintiff's position
would have taken precautions against the risk of harm to himself or

herself.

For the purposes of determining whether a person has been
contributorily negligent, the standard of the reasonable person is

the same as that applicable to the determination of negligence.
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(c) In determining whether a person has been contributorily negligent,

the following factors (amongst others) are relevant:

(i) The probability that the harm would occur if care was not

taken.
(i) The likely seriousness of the harm.
(i) The burden of taking precautions to avoid the harm.

(iv) The social utility of the risk-creating activity in which the

person was engaged.

(d) Whether a plaintiff has been contributorily negligent according to
the criteria listed in (a) and (c) must be determined on the basis of
what the plaintiff knew or ought to have known at the date of the

alleged contributory negligence.
Minimum reduction of damages

8.14 It has been suggested to the Panel that the law of negligence should
be changed to require a court to reduce damages by a certain minimum
percentage in cases involving certain categories of conduct that constitute

contributory negligence.

8.15 One such case is where the plaintiff's ability to take care for his or her
own safety, at the time of death or injury, was impaired as a result of being
intoxicated.”* Another such case is where a person is injured or killed in a
motor vehicle accident while not wearing a seatbelt. For example, a court
might be required to reduce, by a minimum of 25 per cent, the damages
payable to such a person, even if it is likely that the injury or death would
still have occurred had the person not been intoxicated, unless the court is
satisfied that the person’s intoxication did not contribute in any way to the

injury or death. Such a provision has three components: (a) a fixed

174 See Wrongs (Liability and Damages for Personal Injury) Amendment Act 2002 (SA), s

35A(j); cl 51 of the consultation draft of the Civil Liability Amendment (Personal Responsibility) Bill
2002 (NSW).
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minimum reduction of damages; (b) a presumption that a certain type of
conduct was contributorily negligent unless the court is satisfied that it did
not contribute in any way to the injury or death; and (c) a shifting of the

burden of proof on the issue of contributory negligence to the plaintiff.

8.16 The Panel is of the opinion that such provisions are generally
undesirable. Negligence and contributory negligence come in an infinite
variety of forms. From one case to another, the respective culpability of the
plaintiff and defendant, and their relative causal contributions to the death
or injury may differ widely. It is impossible to fix a minimum, just and
equitable apportionment of responsibility to the plaintiff applicable to cases
where the plaintiff's contributory negligence involves a certain type of
behaviour. In the opinion of the Panel, any such fixed reduction would be
arbitrary and unprincipled, and could work injustice in some cases. The
Panel considers that any fettering of judicial discretion to apportion

damages for contributory negligence is undesirable.

8.17 The possibility of injustice is increased where a minimum reduction of
damages is coupled with a presumption that certain types of behaviour
constitute contributory negligence unless the court is satisfied that the
behaviour did not in any way contribute to the plaintiff's death or injury. As
has already been noted, the standard of care that the law expects of a
plaintiff is that of a reasonable person in the plaintiff's position and in all
the circumstances of the case. As circumstances differ from case to case,
it is not possible to say in advance that certain types of behaviour will
always and in all circumstances amount to contributory negligence. For
example, being intoxicated will sometimes, perhaps often, amount to

contributory negligence, but not necessarily always.

8.18 Furthermore, the onus of showing that the plaintiff was guilty of
contributory negligence has traditionally rested on the defendant. As it
cannot be presumed that certain types of behaviour will always and in all
circumstances be contributorily negligent, a reversal of the onus of proof

is, in the Panel’s opinion, undesirable.
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8.19 Accordingly, the Panel recommends that there be no provision that

certain conduct by plaintiffs attracts a minimum reduction for contributory
negligence. The Panel recommends that courts retain their wide discretion
to apportion damages in cases of contributory negligence. The Panel
further recommends that there be no provision that certain types of
conduct be presumed to amount to contributory negligence unless the
plaintiff can show that the conduct did not contribute in any way to the

death or injury suffered by the plaintiff.

Assumption of risk and 100 per cent contributory negligence

8.20 s noted in paragraph 8.2, the Apportionment Legislation gives the court

a very wide discretion to reduce the damages payable to a plaintiff who
has been contributorily negligent. The only guidance the Apportionment
Legislation gives to courts is that the reduction should be such as the court

considers ‘just and equitable’.

8.21 In exercising this discretion, courts have reduced a plaintiff's damages

by as much as 90 per cent.!”> However, the High Court has held that a
reduction of 100 per cent is not permissible.*’® The basis of this decision is
that an apportionment of 100 per cent contributory negligence amounts to
a finding that the plaintiff was wholly responsible for the damage suffered,
whereas the Apportionment Legislation operates on the premise that the
plaintiff suffered damage partly as a result of his or her own fault and partly
of the fault of another person.*”” In one case, a reduction of the plaintiff's
damages by 95 per cent was overturned on appeal on the basis that such
a large reduction amounted, in effect, to a holding that the plaintiff was
entirely to blame.'”® The view has been expressed that the reasons given
by the High Court for not permitting a reduction in damages of

100 per cent would preclude a reduction of any more than 90 per cent

175
176
177
178

Podrebersek v Australia Iron and Steel Pty Limited (1985) 59 ALR 529.

Wynbergen v Hoyts Corporation Pty Limited (1997) 149 ALR 25.

Wynbergen v Hoyts Corporation Pty Limited at 29-30 per Hayne J.

Civic v Glastonbury Steel Fabrications Pty Limited (1985) Aust Torts Reports 80-746.
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because a reduction of any greater amount would necessarily mean that

the defendant’s fault was so negligible that it should be ignored.*”

8.22 Despite these decisions, the Panel's view is that a provision that a

court is entitled to reduce a contributorily negligent plaintiffs damages by
100 per cent would be a desirable reform of the law of negligence. Our
reason rests on our understanding of the relationship between the
defences of contributory negligence and voluntary assumption of risk in
the light of Terms of Reference 1(f) and 3(b).

8.23 Voluntary assumption of risk is a complete defence in the sense that it

provides the basis for denying the plaintiff any damages at all. A person
will be held to have voluntarily assumed a risk only if they were actually
aware of the precise risk in question and freely accepted that risk. Since
the introduction of the defence of contributory negligence, the defence of
voluntary assumption of risk has become more or less defunct. This is
because any conduct that could amount to voluntary assumption of risk
would also amount to contributory negligence. Courts prefer the defence of
contributory negligence because it enables them to apportion damages
between the parties, thus allowing the plaintiff to recover something, even
in cases where the plaintiff bears a very significant share of responsibility

for the harm suffered.

8.24 It is important to note that, like the defence of contributory negligence,

the defence of voluntary assumption of risk is only applicable once it has
been decided that the defendant was negligent and that the harm suffered
by the plaintiff was a result of that negligence. This shows that denying the
plaintiff any damages need not be viewed as inconsistent with a finding
that the defendant was negligent. In other words, there may be cases in
which the plaintiff's relative responsibility for the injuries suffered is so
great that it seems fair to deny the plaintiff any damages at all. It is
important to remember that apportionment of damages is concerned with
the issue of appropriate remedy, not with liability. It does not follow from a

decision that the plaintiff should be denied any damages at all that the

179

Kelly v Carroll [2002] NSWCA 9, [37] per Heydon JA.
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defendant was not at fault. Such a decision only means that as between
the two parties at fault, the plaintiff should bear full legal responsibility for

the harm suffered.

8.25 Our view is that while the cases in which it will be appropriate to reduce
the damages payable to a contributorily negligent plaintiff by more than
90 per cent will be very rare, there may be cases in which such an
outcome would be appropriate in terms of the statutory instruction to
reduce the damages to such an extent as the court considers ‘just and
equitable’. The sort of case we have in mind is where the risk created by
the defendant is patently obvious and could have been avoided by the
exercise of reasonable care on the part of the plaintiff. Dealing with such
cases in this way is, in the Panel’s opinion, preferable to creating a general
‘obvious risk’ defence, wider than that contained in Recommendation 11,
because it is more flexible than an obvious risk defence would be, thus
allowing the court to take proper account of the interests of both plaintiff
and defendant. In our view, such a provision, coupled, with those
contained in Recommendations 7, 11 and 14, would promote the objective
underlying Terms of Reference 1(f) and 3(b) in a significant and justifiable

way.

8.26 Such a provision might also give a signal to judges in the ordinary run
of cases that it is appropriate to hold plaintiffs responsible for their own
negligence on the same basis as defendants are held responsible for

theirs.

8.27 Accordingly, the Panel recommends that the Proposed Act provide that
under the Apportionment Legislation, a court is entitled to reduce a
plaintiff's damages by 100 per cent where the court considers that it is just

and equitable to do so.
Recommendation 31

The Proposed Act should embody the following principle:
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Under the Apportionment Legislation (that is, legislation providing for
the apportionment of damages for contributory negligence) a court is
entitled to reduce a plaintiff’s damages by 100 per cent where the court

considers that it is just and equitable to do so.

Assumption of risk

8.28 As noted in 8.23, the defence of assumption of risk has become more
or less defunct since the introduction of apportionment for contributory
negligence. Three techniques have been used to this end: first, courts are
very unwilling to hold that the plaintiff actually knew of the risk. In order to
establish the defence of assumption of risk, it is not enough that the
plaintiff ought to have known of the risk. The plaintiff must actually have
been aware of the risk. Secondly, courts are unwilling to hold that the
plaintiff freely and voluntarily accepted the risk. This is the main reason
why the defence has long been effectively unavailable in relation to work
risks. Because most decisions to take risks are made subject to some
external pressure or influence, it is usually possible to attribute to such
pressure the effect of rendering the decision non-voluntary. Thirdly, in this
context, courts tend to define risks narrowly and at a relatively high level of
detail. The more narrowly a risk is defined, the less likely it is that a person
will have been aware of it. For instance, a person may be aware of the risk
of suffering bodily injury as a result of engaging in a particular activity. But
the person may not be aware of the risk of suffering bodily injury in a

particular way.

8.29 Making it easier to establish the defence of assumption of risk would
obviously promote objectives underlying the Terms of Reference, and it
would do so more directly than the proposal contained in
Recommendation 31. The Panel’'s opinion is that there are two ways in
which the law could be changed that might encourage greater use by

courts of the defence of assumption of risk.

8.30 The first would be to reverse the burden of proof on the issue of
awareness of risk in relation to obvious risks as defined in

Recommendation 12. This could be done by a provision to the effect that
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for the purposes of the defence of assumption of risk, it would be

presumed that the person against whom the defence is pleaded was

actually aware of an obvious risk unless that person could prove, on the

balance of probabilities, that he or she was actually not aware of the risk.

8.31

The second possible change would be to provide that for the purposes

of the defence of assumption of risk, the test of whether a person was

aware of a risk is whether he or she was aware of a risk of the type or kind

of risk and not of its precise nature, extent or manner of occurrence.

8.32

The Panel recommends provisions embodying these principles. We

would not recommend any provision dealing with the issue of

voluntariness. Whether or not a risk was taken voluntarily is ultimately an

evaluative question about which it would be difficult to make general

provision.

Recommendation 32

The Proposed Act should embody the following principles:

For the purposes of the defence of assumption of risk:

a)

b)

where the risk in question was obvious, the person against whom
the defence is pleaded (the plaintiff) is presumed to have been
actually aware of the risk unless the plaintiff proves on the
balance of probabilities that he or she was not actually aware of
the risk.

An obvious risk is arisk that, in the circumstances, would have
been obvious to a reasonable person in the plaintiff's position.
Obvious risks include risks that are patent or matters of common
knowledge. A risk may be obvious even though it is of low

probability.

The test of whether a person was aware of a risk is whether he or
she was aware of the type or kind of risk, not its precise nature,
extent or manner of occurrence.
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Duties of protection

8.33 Term of Reference 3© could be interpreted as referring to situations in
which a person (the defendant) has a duty to take care to provide
protection against the negligence of another. Such a duty might require the
defendant to take care to protect the plaintiff against their own
(contributory) negligence, or it may require the defendant to protect the
plaintiff against the negligence of a third party. Parents, in theory at least,
owe both protective duties to their children. Prison authorities are under a
duty to take care to protect prisoners from suffering harm at the hands of
other prisoners, and even at their own hands. A duty to protect another
from suffering negligently-caused harm will also extend to providing
protection from being deliberately harmed. The potential breadth of this
protective duty is illustrated by a recent decision of the English House of
Lords in which a prison authority was held liable for failing to protect a
prisoner (who was of sound mind) from the risk that he would take his own

life, 180

8.34 A duty to protect another from harm (or, in other words, to prevent the
other suffering harm) must be distinguished from a duty not to inflict harm
on another. The law is generally less willing to impose duties of protection
than it is to impose duties not to harm.*® In the abstract, a duty to protect
A will normally be imposed on B only if there is a ‘special relationship’
between A and B. Relationships such as that of parent and child, employer
and employee, and prison authority and prisoner, are examples of such
special relationships on which duties of protection can be built. Even if A
and B are not in one of these established ‘protective relationships’, a
special relationship may also be found to exist where, for instance, B has

undertaken to look after A.

8.35 In cases where the relevant duty is to protect the plaintiff against failure

by the plaintiff to take reasonable care for his or her own safety, the

180 Reeves v Commissioner of Police of the Metropolis [2000] 1 AC 360.
181 This point is made clearly by Brennan J in Sutherland Shire Council v Heyman (1985) 157
CLR 424, 478.
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imposition of a duty of protection is obviously relevant to the question of
contributory negligence. The imposition of a duty of protection entails that
the plaintiff is entitled to look to the defendant for protection and, to that
extent, is not required to take care for his or her own safety. But the mere
fact that a plaintiff is owed such a duty of protection does not mean that
the plaintiff is not required to take reasonable care for his or her own
safety. All it means is that in applying the standard of the reasonable
person to the conduct of the plaintiff, the fact that the plaintiff was owed a
duty of protection (as opposed to a duty not to inflict harm) must be taken

into account (see paragraph 8.12).

8.36 Duties of protection play a very important part in the law in
safeguarding the interests of vulnerable members of society. We think that
this area of the law is best left for development by the courts. We think that
it is neither necessary nor desirable for us to make any general

recommendation about the incidence of protective relationships.

8.37 We are reinforced in this conclusion by the clear impression we have
gained from our consultations and research that in general, this area of the
law is not a source of controversy or of practical problems. The only
context in which difficulties have been identified is that of the liability of
occupiers of land to visitors. In order to discharge the duty owed to visitors,
an occupier may be required to take reasonable precautions to protect
visitors from their own negligence or that of third parties — although the
occupier is unlikely to be required to afford such protection to a trespasser

as opposed to a lawful visitor.

8.38 One way of limiting the protective obligations of occupiers might be to
provide that an occupier could not be held liable for failure to take
reasonable precautions to prevent a visitor suffering harm as a result of
the materialisation of a risk that would have been obvious to the
reasonable person in the visitor's position. In relation to a protective duty,
the risk in question would be either the risk that the visitor would fail to
take care for his or her own safety, or a risk that a third party would fail to

take reasonable care for the visitor's safety. It is not clear in what sense it
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could ever be said that the risk of a visitor failing to take care for his or her

own safety ought to have been ‘obvious’ to the visitor.

8.39 It is certainly possible to imagine cases in which it might be said that a
risk of suffering harm as a result of the negligence of a third party would
have been obvious to the reasonable person in the visitor's position. The
Panel's view, however, is that there should be no ‘obvious risk defence’
wider than that proposed in Recommendation 11. It must be remembered
that the damages payable to the visitor in such a case would almost
certainly be reduced for contributory negligence; and Recommendation 31
is designed to encourage courts to be more willing than they may have
been in the past to give proper weight, in apportioning damages for
contributory negligence, to the principle that people should take

reasonable care for their own safety.

8.40 It should also be noted that Recommendation 14 (no liability for failure
to warn of an obvious risk), Recommendation 32 (about assumption of
risk) and Recommendation 39 (providing public authorities with a policy
defence) make an important contribution to promoting the principle that
people should take reasonable care for their own safety. In the Panel's
view, these and other recommendations in this Report make unnecessary
proposals specifically designed to limit liability for failure to prevent harm

occurring.
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APPPENDIX C:
EXTRACTS FROM CIVIL LIABILITY ACT 2002 (NSW) and CIVIL LIABILITY
ACT 2003 (QId)

EFFECT OF INTOXICATION ON DUTY AND STANDARD OF CARE

1. New South Wales: Civil Liability Act 2002 (NSW)
49. Effect of intoxication on duty and standard of care

(1) The following principles apply in connection with the effect that a person’s
intoxication has on the duty and standard of care that the person is owed:

(a) in determining whether a duty of care arises, it is not relevant to consider
the possibility or likelihood that a person may be intoxicated or that a person
who is intoxicated may be exposed to increased risk because the person’s
capacity to exercise reasonable care and skill is impaired as a result of being
intoxicated,

(b) a person is not owed a duty of care merely because the person is
intoxicated,

© the fact that a person is or may be intoxicated does not of itself increase or

otherwise affect the standard of care owed to the person.
48 Definition of “intoxication”

A reference in this Part to a person being “intoxicated” is a reference to a
person being under the influence of alcohol or a drug (whether or not taken for

a medicinal purpose and whether or not lawfully taken).
2. Queensland: Civil Liability Act 2003 (Qld)

compare Qld s46 which is expressed not to apply where happens on licenced

premises: 46(2)

46 Effect of intoxication on duty and standard of care
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(1) The following principles apply in relation to the effect that a person’s

intoxication has on the duty and standard of care that the person is owed—

(a) in deciding whether a duty of care arises, it is not relevant to consider the
possibility or likelihood that a person may be intoxicated or that a person who
is intoxicated may be exposed to increased risk because the person’s
capacity to exercise reasonable care and skill is impaired as a result of being
intoxicated;

(b) a person is not owed a duty of care merely because the person is
intoxicated;

© the fact that a person is or may be intoxicated does not of itself increase or

otherwise affect the standard of care owed to the person.

(2) Subsection (1) does not affect a liability arising out of conduct happening

on licensed premises.

(3) In this section—

licensed premises see the Liquor Act 1992, section 4.
Schedule 2 Dictionary

Intoxicated, in relation to a person, means that the person is under the
influence of alcohol or a drug to the extent that the person’s capacity to

exercise proper care and skill is impaired.
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APPENDIX D:

EXTRACTS FROM CIVIL LIABILITY ACT 2002 (NSW) and CIVIL LIABILITY
ACT 2003 (Qld)

CONTRIBUTORY NEGLIGENCE AND INTOXICATION

A. CONTRIBUTORY NEGLIGENCE CAN DEFEAT CLAIM

1. Civil Liability Act 2002 (NSW)

5S. Contributory negligence can defeat claim

In determining the extent of a reduction in damages by reason of contributory
negligence, a court may determine a reduction of 100% if the court thinks it
just and equitable to do so, with the result that the claim for damages is

defeated.

5A. Application of Part

(1) This Part applies to any claim for damages for harm resulting from
negligence, regardless of whether the claim is brought in tort, in contract,
under statute or otherwise.

(2) This Part does not apply to civil liability that is excluded from the operation

of this Part by section 3B%2.

2. Civil Liability Act 2003 (QId)

24. Contributory negligence can defeat claim

In deciding the extent of a reduction in damages by reason of contributory

negligence, a court may decide a reduction of 100% if the court considers it

182 Although s3B(1)(d) limits the application of the Civil Liability Act 2002 (NSW) in the case of motor
accidents, s3B(2)(f) expressly provides that s49 applies to motor accidents. Cf. No exclusion for motor
accidents in Queensland legislation.
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just and equitable to do so, with the result that the claim for damages is
defeated.

Schedule 2 Dictionary

contributory negligence see the Law Reform Act 1995, section 10.
Law Reform Act Qld 1995

10 Apportionment of liability in case of contributory negligence

(1) If a person (the "claimant") suffers damage partly because of the

claimant's failure to take reasonable care ("contributory negligence")
B. INTOXICATION

1. Civil Liability Act 2002 (NSW)

50. No recovery where person intoxicated

(1) This section applies when it is established that the person whose death,
injury or damage is the subject of proceedings for the recovery of damages
was at the time of the act or omission that caused the death, injury or damage
intoxicated to the extent that the person’s capacity to exercise reasonable
care and skill was impaired.

(2) A court is not to award damages in respect of liability to which this Part
applies unless satisfied that the death, injury or damage to property (or some
other injury or damage to property) is likely to have occurred even if the
person had not been intoxicated.

(3) If the court is satisfied that the death, injury or damage to property (or
some other injury or damage to property) is likely to have occurred even if the
person had not been intoxicated, it is to be presumed that the person was
contributorily negligent unless the court is satisfied that the person’s
intoxication did not contribute in any way to the cause of the death, injury or

damage.
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(4) When there is a presumption of contributory negligence, the court must
assess damages on the basis that the damages to which the person would be
entitled in the absence of contributory negligence are to be reduced on
account of contributory negligence by 25% or a greater percentage

determined by the court to be appropriate in the circumstances of the case.

(5) This section does not apply in a case where the court is satisfied that the

intoxication was not self-induced.

2. Civil Liability Act 2003 (QId)

47 Presumption of contributory negligence if person who suffers harm

is intoxicated

() This section applies if a person who suffered harm was intoxicated at the
time of the breach of duty giving rise to a claim for damages and contributory

negligence is alleged by the defendant.
(2) Contributory negligence will, subject to this section, be presumed.

(3) The person may only rebut the presumption by establishing on the balance

of probabilities—

(a) that the intoxication did not contribute to the breach of duty; or

(b) that the intoxication was not self-induced.

(4) Unless the person rebuts the presumption of contributory negligence, the
court must assess damages on the basis that the damages to which the
person would be entitled in the absence of contributory negligence are to be
reduced, on account of contributory negligence, by 25% or a greater
percentage decided by the court to be appropriate in the circumstances of the

case.

(5) If, in the case of a motor vehicle accident, the person who suffered harm
was the driver of a motor vehicle involved in the accident and the evidence

establishes—
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(a) that the concentration of alcohol in the driver's blood was 150mg or more
of alcohol in 100mL of blood; or
(b) that the driver was so much under the influence of alcohol or a drug as to

be incapable of exercising effective control of the vehicle;

the minimum reduction prescribed by subsection (4) is increased to 50%.

48 Presumption of contributory negligence if person who suffers harm

relies on care and skill of person known to be intoxicated

(1) This section applies to a person who suffered harm (plaintiff) who—

(a) was at least 16 years at the time of the breach of duty giving rise to the
harm; and

(b) relied on the care and skill of a person who was intoxicated at the time of
the breach of duty (defendant); and

© was aware, or ought reasonably to have been aware, that the defendant

was intoxicated.

(2) If the harm suffered by the plaintiff was caused through the negligence of
the defendant and the defendant alleges contributory negligence on the part
of the plaintiff, contributory negligence will, subject to this section, be

presumed.

(3) The plaintiff may only rebut the presumption if the plaintiff establishes, on

the balance of probabilities, that—

(a) the defendant’s intoxication did not contribute to the breach of duty; or
(b) the plaintiff could not reasonably be expected to have avoided relying on

the defendant’s care and skill.

(4) Unless the plaintiff rebuts the presumption of contributory negligence, the
court must assess damages on the basis that the damages to which the
plaintiff would be entitled in the absence of contributory negligence are to be

reduced, on account of contributory negligence, by 25% or a greater
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percentage decided by the court to be appropriate in the circumstances of the

case.

(5) The common law defence of voluntary assumption of risk does not apply

to a matter to which this section applies.
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APPENDIX E:

Queensland Government Liquor Licensing Division
FACT SHEET
THE SMART PARTY
The Smart Party*®®
A party is a great way to celebrate a special occasion or to simply catch up
with friends. But whether you're hosting a party or you are an invited guest,
there are a number of things you should consider.

The following ideas will help make your party a successful, enjoyable and safe
occasion for everyone.

Registering your party

When holding a party, it is recommended you register your party with the local
police at least one week beforehand. To register, you can complete a Party
Safe registration form (downloaded from the Party Safe program link on
www.police.qld.gov.au) and lodge it with your local police station. Registering
your party will provide the police with details they need to know if they are
called to your party to deal with an incident.

Control your drinks

Parties can easily turn sour when people drink to excess. Besides the risk of
potentially embarrassing situations or violence, you also have to think about
the consequences of drink driving. Over 30% of road deaths can be attributed
to alcohol and that's something certainly not worth celebrating.

Tips for hosting a party

The following tips will help your party be a success from start to finish:

* Let your neighbours know about your party in advance as this may reduce
concerns about parking or noise later

* Issue personal invitations that include start and finish times and are required
for entry to the party

* Ensure the venue for your party is suitably equipped for the number of
people invited.

Consider the:

o size of your venue

0 seating and tables are available

o adequate lighting in all areas

» Make decisions about whether alcohol will be permitted and let guests know
on the invitation and at the start of the party

» Encourage people to plan ahead. Ask them if they intend to have a few
drinks, and how they are going to get home if they don't intend to stay the
night

183 Queensland Government Liquor Licensing Division Fact Sheet, available online at
http://www.liquor.qld.gov.au/_Documents/Fact+sheets/The+smart+party.pdf, accessed 24 May 2006
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» Supervise access to your home. Ensure all valuables are locked away and
any out-ofbounds areas are adequately secured

» Make sure you have plenty of non-alcohol and low alcohol drinks available.
There are some delicious mocktails (non-alcoholic cocktails) with recipe ideas
on the Queensland Transport website: www.roadsafety.qld.gov.au

» Have a variety of foods available. Snacks high in protein and carbohydrates
such as cheese, dips, crackers, chips, raw vegetables and seafood. Don't just
have salty foods available, as this makes people thirsty

» Serve food throughout the party to break up continual drinking. Have
someone regularly take food around to your guests

» Don't top up people's glasses with alcoholic drinks - let them finish their drink
and ask for a refill. This will help them keep a track of how much they have
had to drink

* If you think someone has had too much to drink, arrange a lift home for them
with someone who hasn’t been drinking, call them a taxi, or let them stay for
the night

» Have relevant telephone numbers available at the party, including the taxi
company, police, and ambulance

* Try to organise a designated driver, who is not drinking, to drive guests
home

* Be a creative host and provide entertainment - this will reduce the amount
of time to consume alcohol

* Plan what to do if a guest becomes sick or intoxicated If you are considering
selling alcohol or tickets to your party, think again. To sell alcohol, a licence or
permit is required and individuals are not permitted to apply.

Don't forget, as the host, you have the right to set the standard of acceptable
behaviour and ensure it is maintained at your party!

Disturbing the peace

The biggest reason for police to be called to a party is noise.

* As the party host, it is your responsibility to keep noise levels to a minimum,
especially after midnight

» Make sure that the position or direction of your sound system speakers are
not facing directly towards a neighbour

* Neighbours can report excessive noise from your party to police, 24 hours a
day, 7 days a week

* Police may issue a noise abatement direction (NAD) and if another
complaint is received within 12 hours of the first, police can seize and remove
the property that is producing or contributing to the production of the noise

For the party goer

* Plan ahead and decide how many drinks you will have

* If you intend to have a few drinks, plan to catch a taxi or a lift with someone
who has not been drinking - or stay the night!

* Finish each drink before you have another - avoid top-ups — this will help you
count the number of drinks you have consumed

* Only time will sober you up. Food, coffee, a cold shower, fresh air or
vomiting won't

» Alternate alcoholic and non-alcoholic drinks
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» Eat before and while you drink to fill your stomach and reduce the amount of
drinks you have. Avoid salty foods as they will only make you thirsty

* Remember, after a big night you can still have alcohol in your system, so
don't be in a rush to get behind the wheel. Chances are you will still be over
the limit

* Better still, if you plan to drink, don’t drive

Losing control?
If you are unable to handle a situation, call the local police or in an
emergency, call 000.

For 24-hour alcohol and drug information and counselling, call the Alcohol and
Drug Information Service on (07) 3236 2414 or 1800 177 833 (free call
outside Brisbane).

The Queensland Police Service does not guarantee registering a
party with them will prevent any loss, injury, damage or other
adverse incident from occurring during or in connection with a
registered party.

© The State of Queensland (Department of Tourism, Fair
Trading and Wine Industry Development) 2005.

The laws referred to in this guide are complex and various
qualifications may apply in different circumstances. You are
encouraged to obtain independent legal or financial advice if you
are unsure of how these laws apply to your situation.

Copyright protects this publication. The State of Queensland has
no objection to this material being reproduced but asserts its right
to be recognised as author of its original material and the right to
have its material remain unaltered.
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APPENDIX F:

Queensland Government Liquor Licensing Division
FACT SHEET

Intoxication'®4

It is an offence to sell or supply liquor to someone who is unduly intoxicated or
disorderly.

The Liquor Act 1992 defines undue intoxication as:

"a state of being in which a person's mental and physical faculties are impaired
because of consumption of liquor so as to diminish the person's ability to think and
act in a way in which an ordinary prudent person in full possession of his or her
faculties, and using reasonable care, would act in like circumstances.”

How it happens

Intoxication occurs when the first drink of alcohol begins its passage through your
body. Alcohol can affect your behaviour within minutes of that first drink.

When alcohol builds up in your bloodstream it affects behaviour. Sometimes the loss
of control becomes so great that you become 'unduly intoxicated'.

The time taken will vary from person to person and the following factors can affect
timing:

gender

size

fitness

health

state of mind
rate of drinking
food
medication

Reaching a point of undue intoxication should be avoided. There are health
implications such as liver and brain damage and even death through alcohol
overdose. Excessive alcohol consumption may also lead to violence, injury and
unplanned sexual behaviour.

Standard Drinks

Different drinks contain different amounts of alcohol. Check the labels on containers
of beer, wine and spirits you will notice that they state the concentration of alcohol as
a percentage per 100ml of volume (eg. 4.8% alcohol/volume for regular beer).

The concept of a 'standard drink’ is a measure not of how much liquid has been
consumed, but how much pure alcohol has entered the system. The National Health
and Medical Research Council defines a standard drink as one which contains 10
grams of pure alcohol.

184 http://www.liquor.qld.gov.au/Patrons/Intoxication
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One standard drink (10 grams) =

1 x 285ml pot of full strength beer (4.8%) or

1 x 375ml can of mid strength beer (3.4%) or

1.6 pots of light strength beer (2.8%) or

5 pots of super light (0.9) or

1 x 100 ml glass of sparkling wine or

1 x 100 ml glass of red or white wine or

700ml bottle of alcoholic soda or

1 x 60 ml glass of fortified wine (port, muscat or sherry) or
One 30 ml nip of spirit

DON'T assume your glasses hold one standard drink (eg. many wine glasses hold
amounts greater than 100 mis).

Intoxication - the signs

There are several signs which, in combination, may indicate that a person has had too
much to drink. These include:

mood changes

slurring or mistakes in speech

raised speaking voice

clumsiness, fumbling with change

loss of balance or co-ordination, swaying or staggering
confusion, lack of ability to hear or respond

bumping into or knocking over furniture

falling down

dozing while sitting at a bar or table

crude behaviour

spilling drinks or the inability to find one's mouth with glass
inappropriate sexual advances

aggression or belligerence

inability to light a cigarette

For more information, download the Liquor Licensing Division fact sheet on
responsible alcohol consumption.

Further information on alcohol can also be obtained from Queensland Health as well
as the website of the Federal Government's Department of Health and Ageing.

Last updated 24 October 2005.
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APPENDIX G:
Queensland Government Liquor Licensing Division
FACT SHEET

Responsible drinking*®®

For most people, alcohol is simply part of an enjoyable and largely healthy lifestyle
but like all drugs, alcohol can cause problems when consumption is not controlled.

As a patron of a licensed premises, you should behave in a way that is respectful to
your friends, other patrons, staff and the neighbourhood.

By law, licensees are responsible for maintaining a safe environment for patrons and
staff, but this doesn't mean individuals should act without thinking.

Be aware of the amount of noise you make when out drinking and be considerate of
those who live close to licensed premises, particularly when you are heading home.
The Liquor Licensing Division receives many complaints about noise, particularly
about crude language and smashing glass disrupting locals in the vicinity of licensed
premises.

Don't linger outside in groups if you can help it. Aside from the noise factor, you risk
being exposed to others who may be looking for a fight.

Alcohol and social problems
As well as severely affecting your health, excessive alcohol consumption can result in:

family problems

financial problems

legal problems

violent behaviour

risk-taking

offensive behaviour or acts of vandalism

drink-driving which may lead to fines, loss of licence and even imprisonment
work problems (iliness, resulting in absenteeism, poor work performance and
accidents at work)

sexual problems (eg. unprotected sex, sexual dysfunction etc)

e accidents (the risk of road, boating and work-related accidents is increased)
e deteriorating appearance (alcohol can affect the condition of skin and hair, and
the high calorie content of alcoholic drinks can lead to weight gain)

Drinking less

The Drug Info Clearing House gives these tips to promote safe drinking habits:

e Start with a soft drink: You will drink much faster if you are thirsty, so have
a non-alcoholic drink to quench your thirst before you start drinking alcohol.

e Use standard drinks: Monitor how much alcohol you drink. By converting
what you drink into standard drinks, it is easier to keep track.

e Drink slowly: Take sips and not gulps. Put your glass down between sips.

185 http://www.liquor.qgld.gov.au/Patrons/Responsible+drinking
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e Eat before or while you are drinking: Eating slows your drinking pace and
fills you up. If you have a full stomach, alcohol will be absorbed more slowly.

e Avoid salty snacks: Salty food like chips or nuts make you thirsty, so you
drink more.

e Avoid 'shouts’': Don't get involved in 'shouts’, or rounds. Drink at your own
pace not someone else's. If you do get stuck in a shout, buy a non-alcoholic
drink for yourself when it's your turn.

e One drink at a time: Don't let people top up your drinks. It is hard to keep
track of how much alcohol is drunk.

e Pace yourself: Try having a 'spacer’, a non-alcoholic drink every second or
third drink.

e Stay busy: If you have something to do, you tend to drink less. Play pool or
dance - don't just sit and drink.

e Try the low-alcohol alternative: A wide range of light beers are available.
Low-alcohol or non-alcoholic wines are also becoming more available. Most
places that serve cocktails also serve non-alcoholic versions.

e Have alcohol-free days: Have at least two days a week when you don't
drink at all.

e Keep a diary: Write down how much you drink each day. This can make you
more aware of exactly how much you drink.

e Be assertive: Don't be pressured into drinking more than you want or intend
to. Tell your friends 'thanks, but no thanks'.

More information is available in the Liquor Licensing Division's 'Responsible alcohol
consumption’ fact sheet.
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