SIR NINIAN STEPHEN
INSURANCE LAW MASTERCLASS
INSURANCE GANGNAM
STYLE (UNIQUE TO PERTH)
is a full day Masterclass
taking a “deep dive” into
technical and practical
aspects of insurance law that
are difficult, controversial or
topical.

8:30am to 4:00pm
Fri 22 July 2022
The Melbourne,
33 Milligan Street, Perth
Members $325
Non members $375
Bring-a-Client $350
Student $125
CPD
POINTS

5 legal 5 ANZIIF 5 NIBA

REGISTER ONLINE

aila.com.au

MASTERCLASS INFORMATION
About The Rt Hon Sir Ninian Stephen
This annual Masterclass is named after the Rt Hon Sir Ninian Stephen (1923-2017) PC, KG, AK,
GCMG, GCVO, KBE, QC, former Justice of the High Court of Australia and of the Supreme
Court of Victoria, Judge of the International Court of Justice, Governor-General of Australia
and Australian Ambassador for the Environment.
Sir Ninian made significant contributions to the development of insurance law. His judgment
in the matter of The Distillers Company Biochemical (Australia) Pty Ltd v Ajax Insurance
Company Ltd [1974] HCA 3; (1974) 130 CLR 1, is still regularly referred to more than 40 years
later as the starting point for any discussion in relation to the post-contractual duty of
utmost good faith and aggregation clauses.
There was a great deal of publicity about Sir Ninian’s appointment as Governor-General of
Australia. Apparently, during his flight from Melbourne to Canberra to take up that position
an air hostess approached him and said: “I know you from somewhere. What do you do?” Sir
Ninian replied that he was “between jobs”. The air hostess responded: “Never mind dear,
something will turn up.”

Registration & Cost
Registration is available online via www.aila.com.au
Members $325.00
Non-Members $375.00
Bring-a-Client $350.00*
Student $125.00
*Bring-a-client only available to client of AILA members, clients must be industry based.

CPD Points
This event will incur:
5 legal CPD Points (1 ethics, 4 substantive law)
5 NIBA Points
5 ANZIIF Points
LPBWA - delegates wishing to claim LPBWA points must supply their practitioner ID during
the registration process. AILA will report all attendance to the Practitioners Board on your
behalf.

Dietary Requirements
Dietary requirements must be advised at least 48 hours prior to the event.
Details can be included either via the registration process or by contacting the AILA Office
directly office@aila.com.au.

Dress Code
The dress code for the Masterclass is smart casual or business attire.

PROGRAM
8:30am

REGISTRATION, COFFEE AND TEA

9.00am

Opening address: The Honourable Justice Kenneth Martin

ETHICS IN INSURANCE LAW
Chair: Fred Hawke, Consultant, Clayton Utz, Melbourne
9.10am

1. Ethics in insurance law
Presenter: Ian Enright
CPD points – CA3: Ethics and Professional Responsibility 1

THE NATURE AND OPERATION OF ‘CLAIMS MADE’ LIABILITY INSURANCE
Chair: Justine Siavellis, Principal, Gilchrist Connell, Perth
2. ‘Claims made’ liability insurance: A solution to a problem.
Presenter: Ralph Bönig (20 min)
10.15am

3. The quantum mechanics of ‘circumstance notification’.
Presenter: Fred Hawke (25 min)
4. Operation of the ‘fraud and dishonesty’ and ‘Insolvency’ exclusions.
Presenter: Jenny Thornton (20 min)
CPD points – CA4: Substantive Law (Legal Knowledge) 1

11.20am

MORNING TEA

INDEMNITY, HOLD HARMLESS AND INSURANCE PROCUREMENT CLAUSES
Chair: Rebecca Pember, QBE, Investigations & Claims Support Team, Australia
Pacific
5. ‘Indemnity’ clauses: Can’t live with them; can’t live without them.
Presenter: Clara Wren (20 min)
11.35am

6. ‘Knock for knock’ (‘bury your own dead’) clauses covering injury to or death
of the parties’ employees: What’s the upside; what’s the downside?
Presenter: Alex Lustig (20 min)
7. Insurance procurement clauses: Are they worth the trouble?
Presenter: Ralph Bönig (20 minutes)
CPD points – CA4: Substantive Law (Legal Knowledge) 1

PROGRAM
12:40pm

LUNCH

EMPLOYERS’ INDEMNITY INSURANCE
Chair: Her Hon. Felicity Davis, former District Court Judge
8. Apportioning liability between a negligent principal contractor and a
negligent employer.
Presenter: Chris Rimmer (20 min)
1.40pm

9. The Principal’s Indemnity extension: What are the issues?
Presenter: Mark Greenland (20 min)
10. The ‘Reasonable precautions’ condition: onus of proof and elements to be
proved.
Presenter: Bettina Mangan (20 min)
CPD points – CA4: Substantive Law (Legal Knowledge) 1

CORPORATE ATTRIBUTION, TECHNOLOGY AND INNOVATION
Chair: Andrew Lillico, ICWA, Commercial Claims Section Manager,
Government Insurance Division
1.Corporate attribution and responsibility: Lessons for the insurance industry
in the wake of the Financial Services Royal Commission.
Presenter: Dr Elise Bant (25 min)
2.45pm

2.Big data, law and ethics.
Exploring the legal and ethical implications of insurers gaining access to data
collected by their customers’ electronic wearables (something you attach to
your body or wear, eg. a smart watch, a fitness band/fitbit, a health tracker to
monitor blood pressure, heart rate, sleep patterns, etc.).
Presenter: Dr Hannah Smith (20 min)
3.Cyber security insurance: What are the issues?
Presenter: Fred Hawke (20 min)
CPD points – CA4: Substantive Law (Legal Knowledge) 1

3:50pm

Closing Address: Ian Enright

4:00pm

NETWORKING, DRINKS & CANAPES

SPEAKERS
DR ELISE BANT

Dr Elise Bant is Professor of Private Law and Commercial Regulation at The University of
Western Australia, a Professorial Fellow at the University of Melbourne and Fellow of the
Australian Academy of Law. She is a consultant to HFW Australia. Elise’s main areas of teaching
and research interests lie in the fields of unjust enrichment and restitution law, contract and
consumer law, commercial regulation, civil remedies, property, equity and trusts. Elise has been
appointed an Australian Research Council Future Fellow to examine corporate liability for
serious civil misconduct, including fraud and predatory trading practices (FT 190100475):
https://www.uwa.edu.au/schools/research/unravelling-corporate-fraud-re-purposing-ancientdoctrines-for-modern-times.

RALPH BÖNIG, SPECIAL COUNSEL, FINLAYSONS LAWYERS, ADELAIDE

Ralph advises clients on complex commercial disputes, regulatory compliance and insurance
claims (personal injury, medical malpractice & commercial lines). His diverse client base
includes individual professionals, large corporations, insurers and Government.

DR IAN ENRIGHT

Ian is a lawyer, academic and author. He also worked as an insurance executive and company
director. Ian was formerly the International and Australian Counsel for the Reinsurance Group of
America. His book Professional Indemnity Insurance Law was described when he was awarded
the British Insurance Law Association Book Prize as “the most notable contribution to literature
in the field of law as it affects insurance”. Ian was an occasional lecturer and presented papers
in commercial law subjects: Geneva Association, Warsaw University, London School of
Economics, Cambridge University, University of Sydney and Monash University. He designed,
developed and led the teaching for the University of New South Wales and University of
Technology Sydney insurance course in the Master of Laws Degree in Australia. Ian was the
independent reviewer of the General Insurance Code of Practice. With Professor Rob Merkin
QC, he is the author of the latest edition of Sutton on Insurance Law, Australia’s leading
insurance text book. Ian was also the Geoff Masel lecturer in 2015: The Insurance Social
Contract. He was awarded the AILA Insurance Law Prize in 2015 in recognition of his contribution
to Insurance Law and Insurance Law Education. Ian was an independent expert and insurance
adviser to the Royal Commission into Misconduct in the Banking, Superannuation and Financial
Services Industry. He is a consultant to the Australian Law Reform Commission on the inquiry
into the legislative framework for corporations and financial services regulation.
Ian was awarded the degree of Doctor of Philosophy in Law by the University of Exeter. He
advises government, regulators and insurance industry bodies on regulation and policy matters.
Ian is the Founding Chairman, Australian College of Insurance Studies, a not-for-profit entity in
development, comprising leading academics, lawyers and insurance practitioners.The aim is to
produce academically and practically educated insurance practitioners for the insurance and
financial services industries.

SPEAKERS
FRED HAWKE

Fred has extensive legal and practical experience in insurance law, claims management and
insurance company operations.Before joining Clayton Utz, he was directly employed in the
insurance industry for more than 20 years and was responsible for negotiating and settling
insurance and reinsurance disputes involving some of Australia’s largest liability losses.
Since joining Clayton Utz twenty years ago, Fred has practised extensively in the field of
insurance and reinsurance law, with special emphasis on regulatory and compliance issues,
captive insurer arrangements, Bankers Bonds, crime and financial liability insurances,
facultative and treaty reinsurance and retrocession arrangements. Trade credit and insolvency
and political risk insurance are also areas in which he has had considerable experience, both in
the insurance industry and in legal practice.
He is a well recognised and prolific writer and presenter on insurance law and insurance industry
related legal matters and regularly teaches Insurance in the Graduate Studies Program at
Melbourne University.
Fred is a member of the Editorial Board and former General Editor of the Insurance Law Journal
published by Lexis Nexis and Former Chair of the Journal Advisory Council of the Australian
Insurance Institute. He is also the Australian Reporter for the Center for International Legal
Studies, and the author of the Chapter on Australia in Oceana Publications Inc’s loose-leaf
publication International Insurance Law and Regulation, as well as a number of other papers and
articles on topics of insurance law and claims management.

MARK GREENLAND, PRINCIPAL, GREENLAND LEGAL

Mark’s last year of law school (at UWA) was the last year of the turbulent Gough Whitlam era.
Since then he has assiduously avoided distinction of any kind, relishing the anonymity of a
clientele comprising insurance companies and big business. He directs an enthusiastically small
practice.
In his time, Mark has had to regularly confront, manage and resolve the insurance and
contractual issues which lurk in the murky waters of negligence, workers’ compensation and
insurance cases.
Mark has written no texts or articles on his subject for this year’s SNS Day.
Nevertheless, by dint of losing more skin in forensic street brawls than most, he does promise
to be practical and well worth the walk up the Terrace.

SPEAKERS
ALEX LUSTIG, PARTNER, JACKSON MCDONALD, PERTH

Alex practises insurance law in the areas of employers’ indemnity, public and product liability
and general insurance.
Alex and his team act for some of the world’s largest insurers, Lloyd's Syndicates, Australia’s
largest retail insurers, some of the largest oil and gas companies, mining principals and
contractors. He has a particular interest in insurance claims arising from mining activities,
construction projects and the oil and gas industry.
Alex provides advice on litigation, policy interpretation, contractual indemnities and dispute
resolution, and has appeared as counsel in the Magistrate’s, District and Supreme Courts.
In addition, Alex delivers presentations on civil liability, workers’ compensation laws and
occupational safety and health.

BETTINA MANGAN, BARRISTER, FRANCIS BURT CHAMBERS

Bettina joined the Independent Bar on 1 September 2009.Prior to September 2009, Bettina was
on a number of insurer’s legal panels. In the course of her practice she gained extensive
experience advising on policy liability issues and negotiating and litigating claims ranging from
the minor and straightforward to large and complex.
Since joining the Bar, Bettina has continued her practice in insurance law, covering advice on
general insurance and contractual indemnity law, claims management, negotiating settlement
of claims and litigation. Bettina has advocacy experience in various and diverse jurisdictions.
Bettina is a nationally accredited mediator.

CHRIS RIMMER, PARTNER, SPARKE HELMORE, PERTH

Chris is an experienced insurance litigation practitioner with expertise in public and product
liability, workers’ compensation, professional indemnity and motor vehicle and personal injury
claims.
Chris provides advice to clients on the management of insurance claims across all classes of
insurance and regularly appears as counsel in the District Court, the Court of Appeal and in the
Conciliation and Arbitration Service.
Chris acts for a number of Australian insurers and London-based syndicates and underwriters as
well as large corporate entities who carry significant deductibles on their liability policies.
Chris also provides advice to the local insurance broking market on their clients' indemnity and
insurance obligations in contracts and the extent to which the insurance program in place
complies with the contractual obligations.

SPEAKERS
DR HANNAH SMITH

Dr Hannah Smith is a Research Fellow at the Minderoo Tech & Policy Lab, based at the
University of Western Australia.Her work contributes to a cross-disciplinary exploration of the
implications of emerging and innovative technologies to develop responses that ensure
technology serves the needs of citizens, rather than the other way around. She is interested in
human-centred and data-informed approaches to law, regulation, and policy and ways of
enhancing citizen participation in law-making and policy-making processes. Hannah’s research
considers the role of data in society and the impact of its reuse in a range of contexts including
healthcare, public services, and insurance.
Hannah received her DPhil in Socio-Legal Studies from the University of Oxford in 2021. Her
thesis explored divergences between legislative and societal responses to reuses of
administrative data in social science research and ways of responding to differences between
what the law and citizens deem to be appropriate in this context. During her studies, Hannah
worked as a Research Fellow for the Unlocking the Potential of Artificial Intelligence for English
Law project and collaborated with the Alan Turing Institute to explore barriers to data sharing in
the context of modern slavery policy interventions.

JENNY THORNTON, BARRISTER, QUAYSIDE CHAMBERS

Jenny advises in a range of professional indemnity actions including in respect of engineers,
architects, investment managers, financial planners, auditors, accountants, solicitors and
medical practitioners.
Jenny also advises on directors and officers’ insurance claims and, on insurers’ instructions,
defends directors/officers involved in commercial litigation and quasi- judicial inquiries. She
has represented directors in actions alleging breaches of OH&S legislation and allegations of
wrongful dismissal, misleading and deceptive conduct, and insider trading.
She advises on industrial special risks, contractors all risks and contract works policies. She also
drafts and negotiates clauses in project contracts which reflect appropriate insurance
arrangements and she handles coverage, defence and subrogated recovery matters.
Jenny has been recognised as a leading lawyer in Doyle’s WA Professional Indemnity and Public
Liability rankings and Australia's Best Lawyers (since 2011). She has also been named as a leading
insurance lawyer in Australia in Chambers Asia Pacific and Legal 500 Asia Pacific (both since
2015).

CLARA WREN, BARRISTER, QUAYSIDE CHAMBERS

Clara focuses on resources, infrastructure and insurance matters. Clara has significant
experience in high value disputes involving mining projects, joint ventures, state agreements
and royalties, as well as in construction, professional liability, public liability and complex
contractual claims. Before joining the bar, Clara was a Senior Associate at Allens. Clara was
educated at The University of Western Australia. In 2006 and 2007, she was Associate to the
Hon. President Steytler of the Court of Appeal in the Supreme Court of Western Australia.

